2. The law of treaties through the interplay
of its different sources

Enzo Cannizzaro

I. INTRODUCTION: CODIFICATION,
DE-CODIFICATION, RE-CODIFICATION

It is commonly accepted that the 1969 Vienna Convention on the Law of
Treaties is one of the most ambitious, and perhaps also among the most
successful, endeavours to codify international law ever attempted. It has
conceptualized a system of the law of treaties that remains relevant to
date. Many of its provisions are routinely mentioned in judicial and
diplomatic practice as unequivocally corresponding to customary law.
The Vienna Convention has also spread its influence over other branches
of international law and has contributed to the general development of
international law. Its blend of tradition and innovation now constitutes a
model for codification.

At closer look, however, the application of the Vienna Convention also
reveals some problematic issues and lays bare the fragile paradigm of
codification. Although frequently mentioned in judicial and diplomatic
practice as the living codification of the law of treaties, the Vienna
Convention has certainly not prevented the further development of this
area of law. The interplay between the Vienna Convention and other
sources of international law is rather bidirectional. The Convention has
certainly exerted a robust influence on international practice. However,
evolution in the law of treaties and other areas of international law has
also had a major impact on the Vienna Convention and has led to the
further development of some of its normative solutions. The precise
determination of the current scope and content of the law of treaties is
therefore a difficult exercise and requires an assessment of the interplay
of multiple sources: custom, general principles of law and institutional
law.

On a more general note, this interrelation seems to epitomize the fate
of codification treaties in international law. On the one hand, the law of
treaties is subject to a creeping process of de-codification by virtue of the
impact of other sources of law on the Convention. On the other hand,
emerging needs in specific sectors of the law of treaties may trigger a
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process of re-codification which would update the solutions adopted in
the Vienna Convention.! The recurrence of de-codification and subse-
quent re-codification is a prominent feature in the development of the law

of treaties and constitutes one of the important threads running through
the present study.

II. THE VIENNA CONVENTION AND PRE-EXISTING
LAW: THE CLASSICAL SCHEME

From a formal perspective, the relationship between the Vienna Conven-
tion and custom is epitomized in the dichotomy between codification and
progressive development of the law. Provisions of the Convention
embodying previous practice apply to all the members of the inter-
national community; innovative provisions of the Convention only apply
to its parties. Beyond this simplistic paradigm, however, closer analysis
reveals that the interplay between the Vienna Convention and custom is
much more varied and multifaceted.

Judicial practice often referred to the Convention as proof of the
existence of customary law even before it had entered into force. A few
months after its adoption, in its advisory opinion on Namibia, the
International Court of Justice (ICJ) referred to the Vienna Convention
Eoﬁmwosm concerning termination of a treaty on account of breach by
saying that ‘these provisions (adopted without a dissenting vote) may in
many respects be considered as a codification of existing customary law
on the subject’.2 In the two Fisheries decisions of 25 July 1974, the ICJ

! The obvious example is given by the recent adoption of the Guide to

NEQ:.% on Reservations to Treaties, adopted by the International Law Commis-
sion (ILC) in 2011. The Guide, devoid per se of binding effect, takes into
account the most recent practice and attempts to fill some of the incoherences of
the regime adopted by the Vienna Convention or even to modify it. For example,
Eo. QE.&N enlarges the scope of objections to reservations and recognizes that the
objecting State has the power to exclude the application of provisions of the
treaty other than those to which the reservation relates, in its relations with
the reserving State (Rule 3.4.2).

2 Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276
(1970), ICT Rep 1971, 16, para 94. See also the case concerning the Appeal
Relating to the ICAO Council (India v Pakistan), Judgment, ICJ Rep 1972 (18
>:m.:mc 46, in which the ICJ applied Article 60 of the Convention, and in
particular, the definition of the notion of material breach, qua customary law
(para 38). In its jurisprudence, the ICJ has quite often referred to provisions of
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