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CHAPTER TWENTY-TWO

IS THERE AN INDIVIDUAL RIGHT TO REPARATION?
SOME THOUGHTS ON THE ICJ JUDGMENT IN
THE JURISDICTIONAL IMMUNITIES CASE

Enzo Cannizzaro®

The possible existence of an individual right to reparation for victims of egre-
gious breaches of human rights is among the most controversial questions in the
law of State responsibility. Classically answered on the basis of theoretical pre-
conceptions regarding the legal status of individuals under international law, the
issue needs to be reappraised in its practical aspects in light of ongoing efforts to
determine the legal regime of erga omnes obligations. Not surprisingly, the issue
echoes constantly, even if mostly silently, in recent judgments of the ICJ and in
the works of the ILC.

In discussing the existence of an individual's right to reparation, one must
confront the difficulty of interconnecting legal systems which apparently devel-
oped independently from each other, such as the law of State responsibility and
the rules which establish mechanisms of enforcement of human rights protec-
tions. Not only does their relative logical autonomy constitute an obstacle to any
attempt to identify their mutual relations; their respective legal regimes unfold
along different legal paradigms. Whilst the law of State responsibility is hinged on
classical interstate relations, international human rights law revolves around the
opposite conceptual scheme. At the beginning of the analysis one should there-
fore be aware that it touches upon the more general issue of the unity of inter-
national law—an issue which vividly recalls a major contribution of the scholar

to whom these pages are dedicated.!

* professor of International Law and European Union Law at the University of Rome.
1 P-M. Dupuy, “L'unité de l'ordre juridique international, Cours général de droit interna-
tional public”, Recueil des cours de [Académie de droit international, 297, 2002.
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2.

A necessary and logical pre-condition of the existence of an individual right to
reparation should be the existence of individuals’ rights and duties flowing from
the primary rules whose breach entails international responsibility. One might
presume that a breach of international obligations can entitle an entity to invoke
the responsibility of the wrongdoer only if the obligation breached is owed to
that entity.

The IC] came very close to this implication in Avena when it recognised that,
following a breach of Art. 36 of the Vienna Convention on consular relations,
“it is incumbent upon the Court to specify what remedies are required in order
to redress the injury done to Mexico and to its nationals by the United States
through the non-compliance with those international obligations”.2

The existence of an individual right to reparation is neither expressly admitted
nor expressly excluded by Art. 48(2)(b), of the Articles on State responsibility.
This provision establishes that breaches of erga omnes obligations entitle every
State belonging to a group of States to which the breached obligation is owed to
claim reparation in the interests of the specially affected State or of the benef-
ciaries of the obligations breached.

One can hardly infer from the use of the word “beneficiaries” the conclusion
that the affected non-State entities, unlike the affected States, do not hold a
right to reparation. Indeed, the provision does not intend to determine the legal
status of individuals in the system of State responsibility. Its purpose is rather
to make it clear that the omnes not materially injured by the breach are entitled to
claim the reparation only in the interest of the entities materially injured. Like-
wise, Art. 48(2)(b), abstains from taking a position with regard to the individual
right to reparation.

The role of materially affected entities in the law of State responsibility is
determined by other provisions. Art. 42(b)(i), expressly establishes that specially
affected States possess the full panoply of powers and prerogatives connected
with international responsibility; therefore, they are also entitled to claim repara-
tion on their own behalf. With regard to non-State entities which, in certain cir-
cumstances, are the only entities materially injured, Art. 32(2), states that “[t]his

2 International Court of Justice (1G]}, Avena and other Mexican nationals (Mexico . United
States of America), Judgment, 31 March 2004, ICJ Reports 2004, 12, para. 128. It is com-
mon knowledge that this holding was anticipated by its previous judgment in LaGrand,
where the Court found that Art. 36(1), of the Vienna Convention on consular relations
“creates individual rights, which, by virtue of Art. I of the Optional Protocol, may be
invoked in this Court by the national State of the detained person”, IC], LaGrand case
(Germany v. United States of America), Judgment, 27 June 2001, I1CJ] Reports 2001, 466,
para. 77; see also para. 89.
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part is without prejudice to any right, arising from the international responsibility
ofa State, which may accrue directly to any person or entity other than a State”.

Art. 32(2), thus makes clear that, in spite of the term “beneficiaries”, Art. 48(2)
(b) can in no way be read as implying that individuals do not have a right to repa-
ration. The term “beneficiaries” employed by Art. 48(2)(b) accordingly appears to
have a polysemic significance. Rather that settling the theoretical dispute on the
existence of an individual right to reparation, it leaves the field open to many and

even contradictory options.?

Ifa right to reparation existed, it would not necessarily have peremptory nature.
Inits judgment of 3 February 2012 on the jurisdictional immunities of a State,* the
I¢] pointed out that “against the background of a century of practice in which
almost every peace treaty or post-war settlement has involved either a decision
not to require the payment of reparations or the use of lump sum settlements
and set-offs, it is difficult to see that international law contains a rule requiring
the payment of full compensation to each and every individual victim as a rule
accepted by the international community of States as a whole as one from which

no derogation is permitted”.®

This holding appears fully reasonable. However, it can hardly be read as rul-
ing out the existence of an individual right to reparation. It merely indicates, in
generic terms, that the obligation to reparation, if existent, can be derogated by
an interstate agreement. This also seems to be in accordance with the function of

e

3 See G. Gaja, “The Position of Individuals in International Law: An ILC Perspective”, in
European Journal of International Law, 21, 2010, 11. The Articles on State responsibility
only offer a methodological direction, which emerges from the provisions that deter-
mine the conditions under which States can invoke reparation for unlawful act. Both
Articles 42 and 48 expressly point out that the right to reparation is inherent in the
circumstance that the obligation breached is owed to that State, individually or as a
member of a group whose collective interest the obligation was designed to protect. The
methodology adopted by the ICL is thus based on the simple syllogism that the holder
of a right also has the secondary right to reparation, in its own interest or in the interest
of the entity in whose interest the primary obligation was established. This methodol-
ogy does not give us a final word on the existence of an individual right to reparation.
However, it indicates that, in the legal paradigm normally applied in international law,
the right to reparation is inherent in the existence of primary right. Should one admit
that international law confers rights directly to individuals, the dissociation of the indi-
vidual right to reparation would make it necessary to demonstrate that this paradigm
does not apply to individuals.
1), Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), judg-
ment, 3 Feb. 2012 (not yet reported), available on the IC] website.

5 Jbid., para. 94.
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diplomatic protection, conceived of as the right of a State to invoke responsibility
of another State for injuries to its nationals. Diplomatic protection traditionally
includes the right to conclude lump sum agreements and to prevent nationals of
the acting State from individually pursuing their own claim.

In principle, this solution should also apply to the right to reparation flowing
from a breach of human rights. The mere fact that a right to reparation flows from
a serious violation of jus cogens is not, by itself, an element capable of bestowing
peremptory nature upon the secondary rule on reparation. It should follow
that States can conclude lump sum agreements and can agree to bar individ-

ual claims.

4,

However, this conclusion would apply only if the duty to reparation were owed
solely to the State injured by a breach. Such is the case where a State exercises
diplomatic protection for damages suffered by its nationals in consequence of a
breach of the minimum international standard on the treatment of foreigners.

The legal regime of responsibility to reparation for injuries suffered by
individuals in consequence of a breach of erga omnes obligations is based on
a different scheme. Art. 48(2) makes clear that the obligation to reparation
is owed erga omnes. Consequently, every State of the international community is
entitled to claim performance of this obligation without the need to have a spe-
cial interest. As the ICJ said in its judgment of 20 July 2012 on questions relating
to the obligation to prosecute or extradite (Belgium v. Senegal), with regard to the
obligation to cease the unlawful act, “[i]f a special interest were required for that
purpose, in many cases no State would be in the position to make such a claim”®
That same rationale should also apply to the obligation to reparation.’

Art. 48(2)(b) was probably intended to apply to situations in which no State
can claim to be materially affected by the breach and therefore no State can claim

6 [CJ, Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal)
Judgment, 20 July 2012 (not yet reported), para. 69.

7 Interestingly, the Court found that the essence of the erga omnes character of an oblige-
tion resides precisely in the fact that it establishes a common interest which each of its
addressees is enabled to pursue. This logic distinguishes the legal reasoning followed in
this case from the legal reasoning famously followed by the ICJ in Barcelona Traction
(ICJ, Barcelona Traction, Light and Power Company, Limited, Belgium c. Spain, new appli-
cation, Judgment, 5 Feb. 1979, 1C] Reports 1970, 3). In that case, the erga omnes character
of an obligation was rather based on the importance of the interest protected and not
so much on its structure. Having said that “an essential distinction should be drawn
between the obligations of a State towards the international community as a whole, and
those arising vis-a-vis another State in the field of diplomatic protection”, the Court went
on to say that “[i]n view of the importance of the rights involved, all States can be held
to have a legal interest in their protection; they are obligations erga omnes” (para. 33).
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munity and possessing an unqualified legal interest. To assign exclusive relevance
to the first interest is inevitably to the detriment of the other.

The conclusion would also run against the logic of the system of protection of
human rights. It would give to the national State the exclusive power to interfere
with the right to claim reparation conferred to all the States of the international
community in the interests of the individuals affected. If there is a plurality of
entities that have a right to claim reparation on behalf of individuals affected by
wrongful acts, the determination of the national State can hardly be binding on
these entities. No instrument for the protection of human rights confers to the
national State such an intrusive power to interfere with the consequence of a
violation of fundamental rights.

Art. 16 of the 2006 ILC draft Articles on diplomatic protection seems to point in
a different direction. According to Art. 16, “[t]he rights of States, natural persons,
legal persons or other entities to resort under international law to actions or pro-
cedures other than diplomatic protection to secure redress for injury suffered asa
result of an internationally wrongful act, are not affected by the present draft arti-
cles’. This provision is designed to guarantee that remedies open to entities other
than the national State of the individuals injured, including individual claims,
are not barred by the fact that the State of nationality is exercising diplomatic
protection. If the right to bring a claim by other entities is not barred by the mere
exercise of diplomatic protection, there would be little reason for concluding that

such a right would be barred by a lump sum agreement.

5.

Art. 16 of the 2006 draft Articles on diplomatic protection further reinforces the
idea that reparation for breach of rights conferred in the interest of individuals
cannot be disposed of by their national State. It tends to recognise the existence
of a potential conflict between the exercise of concurring claims by the individu-
als injured by their national State, and by other States and non-State entities
having a legal interest. It further tends to recognise that such a con\ﬂict cannot
be conveniently settled through a rule of conflict giving priority to diplomatic
protection and, ultimately, to the claim of the national State over other concur-

ring claims.

1 In jts Advisory Opinion of 11 April 1949 on the Reparation for injuries suffered in the
service of the United Nations, IC] Reports, 1949, 174, the IC] seems to have recognised
the existence of concurring claims to reparation by a plurality of entities, none of which
has the power to interfere or to bar the claim of the others. The Court found that, ‘[ija
such a case, there is no rule of law which assigns priority to the one or to the other, or
which compels either the State or the Organization to refrain from bringing an inter-

national claim”.




- uonoe yous sasoddo

Ajssaxdxa ay Ji, PasIdIaXa 3q J0U few uoszad poUIEISP AU} 03 IDUEISISSE 1E[NSUOD SPIA
-oxd 03 aje}g Surpuas 91 Jo YBU Y} YPIYM 0 Surpioooe {(9)(1)9€ MV YIm patea!
_123u1 St UoISIA0Id STY) “HNOD) 33 JO MIIA B3 U] - ydesSeredqns sup Japun syyb s1y jo
AB[op INOYIIM PIUI2OU0D uossod oy ULIOJUT [[BYS SALIOYINE PIEs ay[1], suonepal le[ns

-H0D U0 UONUSAUOD BUUSIA 3y} JO (q)(1)9¢ "Wy 1opun Jer3} PO 1N aylL ‘L. eled
© SUO[}ONPIP S[qBUOSEI Lue

0} pauielqo uonesuadwod Aue uosiad

b}

03 alqns ayers a[qisuodsal oY) uroy Aanfur a1
pamfur sy 03 19jsuRH puE y50os aq o} uoneredar ay pue uondoxd onyewtoldip 03
11051 03 pIegal ym suosiad pammlur Jo sMBIA 243 DIqISER] I9ARIBYM JUNODTE 0JUT e}
pnoys 9gexp quasaxd oy 03 Surp1000€ uondajo1d snewoldrp 2810193 0] PAIIUS AEISY, 7

ole Aot[) ISUUEWI SWOS U JI UIAD ‘SIUBIYIUI] I3 oy urewral Aay) IAypAYM
10 woperedar 03 JYSU B 2AY S[ENPIAIPUT JAYIAYM SUIEUISL uvonsanb ay 103
-sySu uewny jo yoeaiq e Aq pajdaye s[enpialpul 03 uoryeredal jo 1gauaq ay
2AN08Yje SUDEW JB PAUIE SIIPIUIL pUue sarnpedoid [RIURWINISUL JO snjesedde
xa[duroo © pado[aasp sey me[ [EUONEUIAIUL ‘SPIOM X9Y30 UJ "SALBIOYIUIQ [euY St
2q 01 pue uoneieda1 9y} JO UOHPUTULIIP S1f} 03 JUBSSE 07 S[ENPIAIPUI 953} JO JBU
ay) pue ‘pajoayje S[enpraipul 33 Jo jeysq uo worzeredol WIe[d 03 SAUIIUI NEIS
-uou puE $3JEIS JO IYSU A worgoayoxd oewo[dip ISIOISXA 03 AEIS [BUOEN
oy Jo yBU ayy 03 puodsariod SJUBWNUSUL ASAYL, ‘sjySu wewIny jo yoesiq o
aouenbasuod Ul pamo uoneredar yim [e3p O} pouSisep sapaooxd pue sjudl
-nxsut Jo 39s pareonsiydos e pado[aadp sey me| [EUONEUISIUL JEU[) STUS3S SO I

9

yoea1q 10j uoneredar yo waysAs atp 03 Ajdde p[nod uoREEHd
{20150 B [oNS “I9PIO ISIIASI A U] g UOTIOE §,2181G [PUOKIEU Y} JO ASIIRXA 3
asoddo 01 paiamodurs a19m s[ENPIAIPUT JBL uopuS0oa1 ay) uo Bk [Enplapul
e JO 90Ud)SIXD 3y} paseq [Df 3y PurL9vT Ul -monejoxd onewoldip uo S[mi &
-1SSe[D Y} YIM SIYSLE [ENPIAIPUL JO SIUIISIXS o wioy SuiSowd spasu £1091p
-BIUOJ I} 9}EPOUIIIOIIE AJUIIUSAUOD P[ROM SN ST} ‘@1B]S [BUONEU XII1) PUE
S[ENPIATPUI 9} U29M}3q SUOTIE[RI 31} U] Yo'aIq ap Aq pamfur spenprarpul 3y 30\
JUQSSE 33 UO [BUOTIPUOD uornyeredal ayp Jo uon
wonoayoxd opyewrodip ur o[o1 SUIPES] € SBY AJEIS [EUONEU 213 JO UONOE ) 1LY
SursuS00a1 A[IYM ‘YOIYM IDIFUOD JO INI B 3B pom uonesiqo ue yong
sy [eNpIAIPUI JO YOBDIq 10] PIUIE(D S uogeredal oy udYM UONESIGO UE
03Ul UIN] JOU S0P UONBPUIWILIOIA SIY} 19T3aGM 19PUOM P[NOD AU S[ENPIAIPUL
2sa1[) 0} PaLIRJSUERI} 3 LIS [EUOHEU 3 £q poureqo spury ay} 1By spusllo
~5a1 1ayny 3] ‘uoneredal oy JO UOHEBUILLIDISP d UL pue uonoajord srewiodip
JO UOIOE UE OJUI 12)Ud 0} UOISAP 3y} UI S[EnpAIpUL JO M3IA D[} JUNOIOE O
e} $3383S 1B} PUSUITIOIAL suotsiaoid asay], Zl'uop,oaJ,oxd snewodip uo sepiE
eI a3 Jo (0) pue (q)61 MY £q padeys st auQ TEm sE suorydo 12730 a1e 1Y,

‘s)ySu uewMy JO

105 (NOILVYVJHY OL LHOTH TVNAIAIANI NV JHIHL ST

BUIULIA]AP 24} sayeul SSa[ayauou.

oA

A




502 ENZO CANNIZZARO

involved in the process of its determination. There are a number of arguments
for answering the question in the affirmative.

The existence of an individual right to reparation seems to emerge as the obvi-
ous implication, at the secondary level, of the existence of individual rights at the
level of primary rules. This inference seems to meet elementary requirements of
legal logic, which support the idea that a breach of individual rights which entails
a duty to reparation cannot but create a right to reparation for the same individu-
als whose primary rights have been affected. This assumption can be enhanced
by the observation of the existence of collective procedures of enforcement of the
duty to reparation, which seem to obviate the structural weakness of individuals
as actors in international relations. It would be incoherent to consider the exis-
tence of a collective procedure of enforcement as an element which nullifies an
individual right to reparation rather than one which enhances its effectiveness.

In other words, the existence of instruments and procedures which could give
full effect an individual right to reparation is a powerful argument in favour of
the existence of such a right. This view would lend systematic coherence to the
legal regime of reparation and would make sense of the recent developments in
international law. Yet the use of a deductive method, in the presence of scant
and inconsistent practice, can raise doubts as to its sufficiency to establish con-
clusively such a right. Different views in this regard have been held in the inter-
national scholarship.}*

The enduring uncertainty regarding the existence of an individual right to
reparation symbolically depicts the disorderly and somewhat tumultuous devel-
opment of contemporary international law. The eruption of new categories
of erga omnes obligations, established for the protection of fundamental interests of
individuals, has had the inevitable effect of altering the classical scheme, without
however replacing it with one endowed with an equal degree of coherence and
comprehensiveness. The debate on the existence of an individual right to repara-
tion seems destined to live long and prosper.

14 Djverging conclusions have been argued, for example, by C. Tomuschat, “Reparation for
Victims of Grave Human Rights Violation”, Tulane Journal of International and Compar-
ative Law, 10, 2002, 157, and by R. Pisillo Mazzeschi, “Reparation Claims by Individuals
for State Breaches of Humanitarian Law and Human Rights: An Overview”, in Journal
of International Criminal Justice, 1, 2003, 339, See also the Declaration of international
Law Principles on Reparation for Victims of Armed Conflicts (Substantive Issues), adopted
by the 74th Conference of the International Law Association, held at The Hague, The
Netherlands, on 15-20 August, 2010. See, in particular, Art. 6, which states that “Iv}
jctims of armed conflict have a right to reparation from the responsible parties’, and
the commentary to it, with a detailed analysis of practice, prepared by R. Hofmann,
Corapporteur, available from the website of the Assaciation at: http:/ Jwww.ila-hg.org.




