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Unity and Pluralism in the EU’
Foreign Relations Power

ENZO CANNIZZARO'

INTRODUCTION

In the ambitious programme of vesting the European Union with a written consti-
tution, the reform of the current system of foreign relations deserved a prominent
place. One of the tasks assigned to the Convention, set up on the basis of the Lacken
Declaration, was to make proposals concerning the simplification of the architec-
tural structure of the Union and the definition of a unitary personality of the Union.
Both of these objectives were plainly aimed ar giving unity and comprehensiveness
in the Union’s external action, conceived as a necessary condition for a Constitutional
legal order. Consistendy with such an aim, the new Constitutional Treaty made a
serious attempt—the most serious endeavoured thus far—to merge in a unitary set
of rules the main provisions concerning the external aspects of Buropean integration.
Indeed, the achievement of these objectives—the ‘de-pillarization’ of the European
construction, and the acknowledgement of the Union as a unitary international
actor—scens to entail the re-unification of the yast array of powers and prerogatives
which are currently distributed in a disorderly and random bundle of competences.
By no means, however, is such a task easy to accomplish. Quite the contrary, it

is one of the most complex projects imaginable, as it encails untying knots which
resulted hitherto in insurmouncable hurdles towards the unity of the EU foreign
affairs power. Indeed, the present, fragmented state of the EU system of foreign

* Professor of International Law, University of Maceraca, cnnizzaro@unime.it. This chapter pre-
Seits, in a systematic and expanded version, the topic deale wich in a course given ar the summer school
of the Academy of European Law, ar the European University Institute of Florence, in the Summer of
2005. Subsequently, 1 held a seminar ac the University of Michigan Law School, in the Falf term of
2005, on “The European Union in the International Arena’. These teaching experiences gave me the
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relations is not due to misfortune or to the failute of the archicecs of European
incegration. Rather, ic is che resule of the particular balance of power within the
Union—with, on the one hand, the Member Staces constantly playing down the
consequence of the transfer of competence to the EU/EC ou the international plane;
and, on the other, the European insticutions wending to assert themselves as acrors
autonomous from the Member Staces.

To complicate the picture further, the legal regime of the European forcign rela-
dons system also suffers from the disorderly fashion in which it developed, with
continuous overlapping among provisions originally included in the Treaties, super-
vening revisions, case law of the ECJ and insditutional practice, which creaie an incer-
twined situation which is difficult co disentangle cven for the mase gifted lawyers.
The difficulty of construing these various elements in a consistent picrare might have
dissuaded the European scholarship from going beyond the rechnical difficulties and
from inquiring morc closely into the far-teaching implications of such a systein.

All in all, the wansfer of competence w the EU/EC hus created 2 strange situ-
arion where no entity—neither the EU nor the EC ot the Membe: States—possesses
the plenitude of the foreign relations power, which is instead deceply scgmented in
a plurality of actors, objectives and decision-making procedures. This seems o be
av variance with most contemporary experiences with federalism, in which the jeal-
ous defence of the powers and prerogatives of sub-state units on the incernal plane
gocs hand in hand wich the attempt to secure wnity in external relacions and t
allow the federal entity to assert itself as a unitary acior in the international arena.
Even for the most zealous custodian of the ‘sovereign’ rights of the component parts,
the need for unity has represented the lighthouse for navigating the perilous warers
of niernational relations: pluralicy inwards, but unity ourwards.

Not all of the questions arising out of this situation will be reaced in he pre-
sent chaprer. lis objectives are less ambitious by far. I aims, firse, ar highlighting
the internal fragmentation of the EU foreign relations power deriving fronn che dis-
eibution of competences berween the EC and the EU, and second, s analysing the
attempt to lend unity and coherence to the EU foreign relations power. Consiscently
with these narrow objectives, only the ‘internal’ (ragmencation of the ETJ foreign
affaivs power, which resulis from the lack of unity within the EU syseern, will be
considered to deaail. Less attention will be devoted o dhe ‘external’ fi tagmentation,
which resulis from ¢he sharing of interarional powers and prevogagives between e
Member States and the EU. Although chis lacier subjeec is highly inceresting, aivd
only rarely considered by the international literatuve, ihis aspect is logically auronomons
and too broad, taken as a whole, to be squeezed into the quandiacive wrms of dhis
chapter.2 Beyond some cursory remarks, it must, in its comprehensiveness, remain
outside the scope of the present analysis.

U See M. Tanrell, "6U External Relacions: Exporting the EU Model of Governanes?, - barapata
Foreigh Affaivs Review (2005), 451, ar 453,

* Mo this wpic, [ have elsewhere devored extensive amalysis. See ‘Fragivenred Sovereizngy’, 13 1
Tralictir Yertrbook of fnternational law (2003), 35.
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Unity and Pluralism 195

In a further section, closer inquiry will be devoted to the new provisions on the
EU’s external action incorporated in the Constitutional Treaty, which have the express
aim of establishing a comprehensive system of external action for the Union,
Although, at the time of writing, the entry into force of the Constitutional Treaty
seems far from certain—indeed, it rather seems doomed to failure—a legal analysis
of the new integrated system of the Un ion’s external action is a useful exercise, as its

UNITY AND PLURALISM OF THE FOREIGN RELATIONS
POWER IN A COMPARATIVE OVERVIEW

It is interesting, ar the outset, to dedicate a brief overview to the main models of
organization of the foreign relations power in composite entities. The aim of this
section is to provide an illustration of the conceptual evolution which occurred in

* On the constitutional dimension of the European foreign affaire System, and on the impact of
that dimension on the works of che Convention, see B. de Witte, “The Constitutional Law of External
Relations’, in Pernice and Poiares Maduro (eds), A Constitution Jor the Eurapean Union: Firsy Commients
on the 2003—Draf; of the Enropean Convention (2004), 95; M. Cremona, ‘Values in the EU Constitution:
the External Dimensior’, in M. Aziz, S. Millns (eds), Values in the Constitution of Eurape (2005); 1d.,
‘The Draft Constitutional Treaty: External Relations and External Action, 40 CMIRey (2003), 1347;
R.A Wessel, ‘Fragmentation in the Governance of EU External Relations: Legal Insticutional Dilemmas
and the New Constitution for Europe’, in J.W. de Zwaan er al, (eds.), The Enropean Union-—sy Ongoing
Lrocess of butegration, (Liber Amicorum Fred Kellermann (2004)), 123; E.-U. Petersmann, ‘The 2004
Treary Establishing a Constirution for Europe and Foreign Policy: a New Constitutional Paradigm?’, in
C. Gairanides, S. Kadelbach, G.C, Rodriguez Iglesias (eds), Europir und seine Verfassung: Festschrift fiir
Manfred Zuleeg zum siebzigsten Gebrrtstag (2005); M. Krajewski, ‘Forcign Policy and che European
Constiturion’, in 22 Yearbook of Euuropean Law (2003), 436.
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196 Enzo Canunizzaro

this area, from che first examples, in which the sharing of competence in the internal
sphete did nor touch npon the unity of the entity in international affairs, to the
most recent developments, in which the existence of a plurality of entities sharing
powers and prerogatives in the international arena is more widely accepred.

In the classical process of federal integration, the organization of the foreign rehuions
power has not generally been the subjece of much dispute. The rights and preroga
rives of the State in the internacional sphere were generally regarded as a corollary
of sovercignty and even as an essential pare of that notion. Consequently, they were
considered ro be indivisible and necessarily allocated in the governmiental organs or
entities which represented the State in its intcraational relations.

Both clements, the unitary character of the foseign celations power and the need
to assign it o the bearer of sovereignty, emerge cleady in the classical work on
Federalism which provided the theoretical foundation for the establishment of the
US Federation. Tn Federalist Paper n. 42, Madison wrote:

The second class of powers, lodged in the general governmeng, consists of dhose which regulaw
the intercouese with foreign narions, o wic: ro make treaties; 1o send and weceive smbassadors,
other public ministers, and consuls: to define and punish pieacies and felonies commiced on
the high seas, and offenses against the faw of nations; @ regulate foreign commerce (.. .). This
class of powers forms an obvious and cssential branch of the federal administration. v w
te be onc nation in any respect, it clearly ought to be in icspect o other nadons,

This statement does not explain in plin terms why those powers, insted of being
shared among different level of governmens, are reserved for the federal adminis-
eration. Jt simply says thac this solution is obvious. The obviousness derives from
the face that the nation would not be ‘one’ pis-i-vis other nations i it did not have
the plenitude of the foreign reladions powei. Consequendy, it muse have been seen
by the author, and in fact it has consisiendy been scen by many readers, @5 seli-
explanatory.i The foreign relaions power is the one thar owrwardly tand symbol-
ically) depicts ihe essence of the naiion. To split up the foreign aftairs power wordd
clearly have been inconsistenc with the goal of national unicy, an:lindeed could hav.
resulted in the various unics acting excernally av cross-purposes.

The assignment of the foreign relations power in its eativery o the cenwalived
unit creates a clear asymmetry between the internal and the excernal normative
dimension. The inernal sphere is dominated by an ivstitationsd plaralism aud
distinguished by the principle of distribution of powers among ditfercnt organs and
levels of governance. Conversely, the exterval sphere is dominated by the opposice
principle of the preservation of the unity of the cowrse of the ‘aation’.”

i Besides the logical, and perhaps ideological. wguineat in favour of the vrity of e loivian

refations power, one can also fird scaceered arownd rhe Federalise papers other argumnts of 2 e pric
tical renor. Generally, chey weier o the need w establish audwrirativencss and coherence in ihe govenn-
ance of foreign aifaivs and ro ensure thae frresolate or inconsistent behaviour on the fuseign velarions
front does not obstruct the tking of decisions for the guod of the nation as « whole.

5 This asymmenry has creaied, and in [ace coneinnes to creare, overkps and inconsistencivs betwneen
inrarnal aid exeernal action and is 2 weeurrent cause of disharmony =nd conflices. Tndeeds in 2 sysiem in
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Unity and Pluralism

The US system represents one of the mosc coherent applications of 2 model which
can be plausibly be named ‘unitary’.$ In this model, both the treaty-making power
and the foreign policy are concentrated in the hands of the central unic.” The
consequences for the decentralized unics are obviously very heavy. Not only are they
precluded from entering into any treaty or any other form of international com-
pact, they must also accept that the treaties concluded by the federal entity are
applicable within their legal order and that such treaties take priority over their
internal acts. Furthermore, the ability of the decentralized units to enact internal
legislation having an impact on the federal foreign policy is severely impaired. This
is the far-reaching effect of the ‘dormant foreign policy clause’, which has been

re-asserted even recently by the US Supreme Court to the detriment of the incernal
competence of the States.8

The unitary model, so well embodied by the US constitutional system, is thus
one in which the foreign relations power is entirely entrusted to the centralized
entity, and in which the latcer’s pre-eminence interferes in a variety of ways with
the sharing of competences on the internal plane. It is thus tooted in the premise
that the exrernal sovereignty is unitary and must be ‘unitarily’ held and exercised—
2 conception which reigned in multiple forms over the legal thought of the nine-
teenth and the first half of the twentieth century.

which certain entities possess internal powers only, a concern arises with fespect to maintaining uncouched
the principle of the internal distribution of competence, and o avoid any overlapping foreign relations
powers that mighe jeopardise it. This concern also has historical importance. Indeed, che assignment ro
a sole entity of the foreign relacions power tends inevitably to simplify, as far s international affairs are
concerned, the rich articulation of comperence on the internal plane and can even be seen as a threat
to the internal balance of power, unless there arc no adequate safeguards for the internal level of gov-
ernment. It is precisely che need to safeguard the sphere of competence recognized internally from the
incerference produced on the internal planc by the exercise of the foreign relations power which prompeed
the first theoretical elaborations chat ultimately opened the way to the tull-fedged dualistic conception
of the relation between incernacional law and municipal law. 1 have dealt wich this topic in my study
“Trareato internazionale (adattamento al)’, in Enciclopedia del diritto, vol. XLIV (1991), 1393.

¢ The obvious reference is o the classic work by L. Henkin, Foreign Affairs and the United States
Constitution (2nd ed., 1997),

7 The wording of Art. 1, scc. 10 (‘No State shall, withour the Consenr of Congress, (. ..) enter into
any Agreemenc or Compact with another State, or with a foreign Power , . ") mighe appear to suggest thar
the Constitution intended to assign the treaty-making power to the stares, subject to the consent of the
Congress. However, the prevailing opinion in che literature and the well-settled scance in jurisprudence
tend o uphold the view that in foreign affairs, the US is virwally a unicary Stace (sce L. Henkin, Foreign
Affairs and the United States Constitution, supra, n. 6; E. Stein (in collaboration wich L. Henkin), *“Towards
a Buropean Foreign Policy? The European Forcign Affaits System from the Perspective of the United Staces
Constitution; in M. Cappelled, M. Seccombe and J. H. H. Weiler (eds.), Integration Through Law: Europe
and the American Federal Experience, vol. 1, Methods, Tools and Institutions (1986), book 3.

* The Supreme Court held in Garamendi, (American Insurance Association v John Garamend;,
Insurance Commiissioner, State of California, 539 U.S. 396 (2003) ), that, ‘[Jhere is, of course, no ques-
tion chat at some point an eercise of stace power that touches on foreign relations muse yield to the
National Government's policy, given the ‘concern for uniformicy in this country’s dealings with foreign
nations’ that animated the Constitution’s allocation of the forcign relations power to the National
Government in the first place’. See also Zehernig v Miller, 389 U S, 429 (1968)
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198 Enzo Cannizzaro

In recent times, however, the monolithic nature of federal entities in international
affairs seems to be increasingly questioned, with sub-state entities which tend to
vindicate cheir autonomy not only on the internal plane, bur also, albeit in limited
forms, in international relations.

A small, but not insignificant, number of federal States (or other non-federal
States that nevertheless exhibit some degree of decentralization) now tend to adopt
a more liberal approach towards the external power of the sub-State units. The most
limited application of this approach consists of assigning to such units the power
to conclude treaties in some of the fields in which they have incernal competence.
This is an asymmetrical model of ‘treaty-making power sharing’. Generally, chis
power to conclude treaties extends only to minor forms of international engage-
ments, wichin limits strictly marked by the federal Constitutions and subjected to
strict procedural restraints aimed at securing the consistency of the treaty-making
power with che federal foreign policy.?

With different nuances, such a solution seems to have been adopted in various
legal systems. Traditionally, in the Swiss federal system the Cantons enjoy a limited
international capacity, which extends to the power to conclude treaties in specified
fields.!® The foreign relations power of the Cantons has been even enlarged by the
1999 Constitutional reform, as we will see soon. Recently, an analogous tendency
is discernible in Austria,!! Italy'2 and even France,!3 for centuries considered to be
among the most visible examples of 2 unitary State.

? For a general reconsideration, sce C. Tomuschat, ‘Component Territorial Units of States under
International Law’, in L. Danicle (ed.), Regioni ¢ antonomie tervitoriali nel diritto internazionale ed enropeo
(2005), 31. There is no need to trace back some famous historical examples of disguised autonomy assigned
to sub-Scate units, deprived however of practical significance. It is well known that Ukraine and Belarus
were among the original signatories of the UN Charter, despite the fact thac cheir autonomy was in prac-
tice reduced to nil. For a study of these precedents, see K. Ginther, ‘Article 4, in B. Simma (ed.), The
Charter of the United Nations, A Conmentary (1995) 158; H.-J Schiicz, ‘Membership’, in R. Wolfrum (cd.),
United Nations: Law, Policies and Practice (1995), 877.

10 See L. Wildhaber, ‘External Relations of the Swiss Cantons’, in 12 Canadian Yearbook of
International Law (1974), 211.

' See Arc. 16, para. (1) of the Austrian Constitution according to which, ‘(I)n matters within their
own sphere of competence the Lacnder can conclude treaties wich States, or their constituent Stares, bor-
dering on Austria’.

12 Sec Art. 117, para. 9 of the Iralian Constitution, as amended in 2003. Although chis provision
scems to attribuce unequivocally a certain form of treaty-making power to the Regions, its impace has
been severely currailed by the corresponding implementing legislation, apparently without appreciable
reactions by the Regions. It may be worthwhile to note that che Iralian system tends to attribuce pri-
macy to treaties concluded by the Regions over national laws, so as to ensure thac any inconsistency
berween a regional treaty and national law does not prevent the Region in question from observing its
commitments. This would solve the problems experienced in other legal systems, such as Switzerland,
where the primacy actributed co federal law over treaties concluded by the Cantons can make it diffi-
cule to find residual arcas in which such treaties might be feasible. Indeed, supervening federal law could
even make it impossible for the Cantons o comply with treaties already concluded. See infra n. 15.

'3 Such unusual creatics in the case of France relate to the activities of the territoire d'antye-mer
(TOM} and of the Départements dantre-mer (DOM). See various contributions collected in Les
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Unity and Pluralism 199

It is more rare to find examples of a symmetrical share of competence, where,
both the centralized unit and the decentralized units are assigned the power to
conclude treaties corresponding to the full range of the competences they possess
internally. Notoriously, the German Basic Law of 1949 contains a provision of the
kind, although its implementation has been strongly influenced by political events. 14
Ultimarely, the s.c. Lindauer agreement, concluded in 1957 by the Federation and
the Linder, settled the respective views and established a modus vivend; which tends,
on the one hand, to limit the competence of the Linder to conclude treaties and
assigns, on the other hand, to them the power to veto the conclusion of treaties by
the Federation which might affect their internal competence.

An example of the symmetrical share of the treaty-making power, one which
apparently brings into harmony the internal and the external sphere of autonomy,
is the current Swiss system. The 1999 revision of the Swiss Constitution radically
transformed the Swiss system and assigned to the Cantons a treaty-making power
that is symmetrical to that of the federal Government for all the marters which are
assigned internally co the Cantons’ competence. 15

In spite of its symbolical character, the recognition of sub-State units as inter-
nationally active entities is generally not perceived as a threat to the comprehensiveness
of the foreign relations power of the centralized entity. The reason for this is twofold.
First, the power assigned to sub-State units is generally concurrent with thac of che
State, meaning that the latter maintains the power to intrude upon the prerogatives
of those sub-units by concluding treaties in matters internally reserved to their

collectivités territoriales non-étatiques dans le systime juridique international: journée d'études organisée avec
le concours du Centre de Recherche sur les Pouvoirs locars dans ln Caraibe de I'Université des Antilles et de
la Guyane, Colloque de la Société frangaise pour le droic international (2002),

" Art. 32, para. 3 of the German Basic Law provides that, *[ilnsofar as the Linder have power 10
legislate, they may conclude treaties with foreign states with the consent of the Federal Government'.
However, the wording of this provision allows room for different views as to the scope of the power of
the Linder to conclude and to implement treaties in the fields which are internally assigned to cheir
competence. This difference of opinion has never been sertled legally, but a mede of practice has been
developed, in a way that is typical of German federalism, which allows both sides to hold their respect-
ive views without disturbing the conduct of business. See recently B. Fasshender, “The Weight of
Tradition and the Challenges of Political, Economic and Legal Convergence: The Status of the German
Liinder in International and European Law’, in Regioni e antonomie territoriali nel divitto internazionale
ed enrgpeo, supra, n. 9, ac 339,

13 Art. 56 of the 1999 Swiss Constitution provides that:

‘(1) The Cantons may conclude treaties wich foreign countrics within the scope of their powers.

(2) These treaties may not be contrary to the law nor to the interests of the Federation nor o the
laws of ocher Cantons. Before concluding a treaty, the Cantons must inform the Federation.

(3) The Cantons may deal directly with lower ranking foreign auchorities; in other cases, the relations
of the Cantons with foreign countries are conducted by the Federation acting on their behalf”

The system adopred by Switzerland provides an example of the difficulties entailed in the attribucion of
the sharing of the treacy-making power. In particular, the ambiguous wording of Art. 56, para. 3, makes

it difficule to identify the encity which is the incernational party 10 a treaty concluded by the Federation
on the Cantons’ behalf.
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competence. As already pointed out, in most, if not all, of these systems, the treaty-
making power of sub-State units is conceived merely as an internal articulation of
the unitary treaty-making power of that entity, which does not touch upon its
unitary international actorship.

Second, and perhaps more importantly, even where the treaty-making power is
vertically shared, foreign policy remains strictly in the hands of the Federation. The
consistency between external activities of sub-State entities and the foreign policy of
the State is secured through complex mechanisms which, in a variety of manners,
tend to limit the autonomy of the non-sovereign entities. The presence of these
mechanisms tends to assuage the impact of the sharing of the treaty-making power,
which is not perceived as jeopardizing the Madisonian principle of the unity of the
‘nation’ in international affairs.!¢

All of this changes where an assignment of the teary-making power is accom-
panied by guarantees of exclusivity, all the more so when that power is, expressly or
impliedly, recognized as a polirical power which bestows on its bearer the quality
of a political actor. Belgium is, to my knowledge, the only system in which not only
is the treaty-making power symmetrically distributed, bur the decentralized treaty-
making power is also exclusive. Moreover, there seem to be no limits in the Belgian
system as to the objectives which the sub-state units can pursue by concluding agree-
ments, which, therefore, can be inspired also by purely political considerations.!”

A further possible example is the unique position of Quebec in the Canadian
legal system, where Quebec seems de facto to have acquired significant powers in
the external sphere which, in practice, give it the possibility of carrying out its own
foreign policy.8

16 Thus, the assignment to sub-State entities of the power to conclude treaties in enumcrated fields
only scems to replicate, in a reverse form, the assignment to international organizations of the power to
conclude treatics in some of che fields of competence assigned to them. Indeed, such a power is often
conceived as the possibility to discharge the mission entrusted to these organizations by availing them-
selves of cermin powers of action in the international sphere.

17 Art. 167 of the Belgian Constitution reads:

‘(1) The King manages intcrnational relations, without prejudice co the abilicy of communiries and
regions to engage in international co-operation, including the signature of treacies, for those
matters within their responsibilicies as established by the Constitution and in virtue thereof,
L.

(2) The King concludes treatics, with the exception of those described in §3. These treaties may
take cffect only following approval of the Chambers.

(3) Those Communities and Regional Governments described in Article 121 conclude, in matters
thac concern them, treaties regarding matters that are in the scope of the responsibilities of their
Councils. These treaties may take effect only following approval by the Council.

Sce W. Pas, “The Role of the Belgian Regions and Communities in International and European Law’,
in Regioni ¢ autonomie territoriali nel diritto internazionale ed europeo, supra, n. 9, ar 313.

18 Regarding to the matter of treaty-making, Canadian Constitutional Law ... itself provides liwe
guidance and has given rise to different interpretations (for an analysis of the relevant constitutional pas-
sages and their history, sce I. Bernicr, Inrernational Legal Aspects of Federalism (1973), at 51 ). Absent
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Unity and Pluralism 201

It may be seen that we are now approaching the outer limits of federalism. While
the aceribution to sub-State unics of limited forms of treaty-making power, appro-
priately depoliticized and concurrent with the national treaty-making power, does
not jeopardise the comprehensiveness of the State’s external unity, the flat-our shar-
ing of the foreign relations power is clearly ac variance with the essence of the State’s
sovereignty.

Beyond its limited practical impacr, the growing tendency to accept the possi-
bility of a shared external relations power shows the far-reaching implications of the
isstie. It reveals the existence of a number of possible models of distribution of that
power, from a very restrictive one which tends to preserve the unity of the foreign
relations power (considered to be the essence of statehood) to more permissive models
which seem to allow for a distribution of powers that touches on the most intimare
aspects of state sovereignty. Although one can readily see a cercain logical develop-
ment in the unfolding of the various models, it is not easy to foretell the outcome

of this process. In particular, it is not casy to detcrmine whecher the expansive ten-
dency can be regarded as transitory and destined to recede with the increasing dif-
ficulty of coping with a plurality of political actors expressing different voices in
the incernational arena, or whether this tendency will instead gain momentum and
further complicate the international landscape. If chis is the case, this raises the
question of how to coordinate the activities of a plurality of entities possessing

powers of action on the external sphere. [n turn, this might require an adaptation
of a number of doctrines of international law which are premised on the principle
of the unity of its international actors.

The previous pages offer a useful background for a closer inquiry into the EU
foreign relations power and into the possible determination of its nature and ics
functioning, to which it is now time to turn our ateention,

THE EC FOREIGN AFFAIRS POWER

I will now examine briefly the main lines of the development of the foreign rela-
tions power of the EC. Originally restricted to the power to conclude agreements
in very limited fields, this power has undergone a complex and turbulent process

of development in both quantitative and qualitative terms, right up to its current,
highly unstable scate.

explicic provisions in the Consticution, the Federal Governmenc has defended the view echac treacy-mak-
ing powet, as part of the executive power, was uniarily transferred o Canada by the Crown. Buc Quebec
argues chat chete is no conscicutional auchority to support an exclusive federal treacy-making power, and
since the late 1960s, has consistently asserted its competence to conclude treaties on matters falling wichin
its legislative competence. Quebec’s position has never been formally accepted by the federal government.
Notwithstanding constitutional muddles, in practice Quebec concluded a number of agreements with for-
cign jurisdictions. The Federal Government generally made acquiescence to chis practice, chough some-
times expressing its approval to the conclusion of agreements by the Provinces (sce PW. Hoog,

Constitutional Law of Canada® ( 1992), ac 298; L. Di Marzo, Component Units of Federal States and
International Agreements (1980), at 84,
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This analysis will not claim to provide a comprehensive picture of this system,
which is very complex indeed. Rather, I will look at the system from a particular
angle: [ will try to highlight the difficulties arising from the existence of an entity
endowed with the treaty-making power in vast areas of competence but devoid of
the foreign policy power (which, in the EU context, is not extended to the
Community but reserved to the second pillar). In accordance wich this very narrow
purpose, [ will eschew many of the questions which abound in this intricate field
but which are unrelated to the purpose of the current study. Moreover, reference to
the abundant literature and case law in this field must remain confined to what is
strictly demanded by the argument. For a more thorough analysis of the EC system
of external relations, and for more extensive and systematic references to case law
and scholarly contributions, the reader can refer to the many excellent systematic
treatises on this topic.!?

The EC Treaty, when originally adopted (as the EEC Treaty), endowed the EC
with broad competence in the internal sphere but with a very narrow class of powers
on the external planc. The powers expressly assigned to the EC were basically lim-
ited to the fields of commercial policy and association agrecments with third States.
Other powers were referred to in sparse provisions of the Treaty, such as that of
establishing and maintaining contacts with the UN and with other international
organizations (10s).2° The Treaty also proclaims emphatically, in Article 281, chat
the EC has legal personality. Although this provision was probably drafted with
only the internal personality in mind, it was to play a major role in the process of
transformation of the EC treaty-making power.

Not unlike its internal powers, furthermore, the forcign power of the EC was
testricted to the pursuic of cnumerated purposes. Due both to the asymmetrical
share of external power between the EC and its Member States and to the duty ro
exercise the few external powers originally put at its disposal for the objectives

' Just 1o indicate a few among the most recent congibutions, see P Koutrakos, EUJ International
Relations Latr (2006); ].-V. Louis, M. Dony (eds.), Commentaire J. Megret—Le droit de la CE et de I'Usivir
curopéenne, Relations extérienres vol. 12 (2005); 1. Govacre, ‘The External Relacions of FU: Legal Aspects’,
in D. Mahacke, A. Ambos and C. Reynolds (eds), European Foreign Policy: from Rbetoric to Reality?
(2004); D Eeckhoue, Fxternal Relations of the European Union. Legal and Constitutional Foundations
(2004); M. Knods, S. Princen (eds.), Understanding the Enropean Union’s External Relations (2003);
M. Cremona, ‘Excernal Relations end Excernal Competence: The Emergence of an Integrared Policy’. in
P Craig, g. De Birca (eds), The Evolution of EU Law (1999). Sec also the contributions collected in
H. Wallace, W. Wallace and M_.A. Pollack (eds), Pa&'cy-Mm{'iag itt the Errapean Union (2005); T, Tridimas,
P Nebbia (eds), European Union Law for the Tventy-First Centinry: Rethinking the New Legal Order, Vol.
1, Consticutional and Public Law, External Relations (2004); E. Cannizzaro (ed.), The Enropean Union
as an Actor in International Relations (2002); S. Griller, B, Weidel (eds), External Economic Relations and
Foreign Policy in the European Union (2002); A. Dashwood, C. Hillion (els), The General Law of E.C.
External Relations (2000); M. Koskenniemi (ed.), fuzernational Law Aspects of the European Union (1998);
L. Mcleod, 1.D. Hendry, S. Hyete (eds), The External Relations of the Enropean Community (1998).
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expressly stated in the Treaty; the international action of the EC represented the
exception rather than the rule.

However, ic is well known that this situation changed very rapidly by virtue of a
resolute stance adopted by the European Court of Justice (EC]), which radically
altered the scope of the EC foreign power. As a result of this process of expansion,
the EC passed from an entity possessing only enumerated powers to one having at
its disposal an open catalogue of competences on the international sphere, corre-
sponding to (alchough not necessarily limited by) its competences in the internal
sphere. However, this momentous process of expansion has been limited to the
means of action pur at the disposal of the EC, without extending to the set of aims
which it could pursue. In other words, this process of development of the EC com-
petence was seen by the ECJ as a process by which the EC acquired more means
to achieve the objectives assigned to it by the Treaty, but noc as a process aimed at
uansforming the EC from an entity empowered to act only for enumerated purposes
to one which can pursue an open caralogue of purposes. This process was made
possible by the tacit acceprance of the Member States, which acquiesced in the

expansion of the EC’s means of action on condition that they remained the ‘Lords’
over the aims of that action.

Express Powers

In the original system of the Treaty, only few provisions referred expressly to exter-
nal powers of the EC. Among them, 2 prominent role was to be acquired by Article
133 (originally Article 113), which conferred to the EC the power to adopt acts
and to conclude treaties in the field of commercial policy. The provision was drafted
s0 as to give the impression that the Member States still retained significant external
competence in that field, whereas the competence of the EC was limited to ‘uni-
form principles’. In Opinion 1/75, however, the ECJ held that the objective of the
Treaty to secure the unity of the commercial policy was inconsistent with the
Member States retaining significant powers in this area. In other words, the need
to secure the unity of the EC actions would pre-empt the Member States from exer-
cising powers in this area, and in particular from undertaking international obliga-
tions which could impair the objectives of the commercial policy.?' In consequence

2! Opinion 1/75, ‘Understanding on a Local Cost Standard’ [1975] ECR 1355. Sec the famous def-
inition of exclusivity in the Opinion: ‘the exclusive nature of the community’s powers . . . depends, on the
one hand, on the objective of the understanding in question and, on the other hand, on the manner in
which the common commercial policy is conceived in the teeaty. (. . .) Such a policy is conceived in that
article in rthe context of the operation of the common market, for the defence of the common incerests
of the Community, within which the particular intereses of the Member States must endeavour to adape
to each other. Quite clearly, this conception is incompatible with the freedom to which the member states
could lay claim by invoking a concurrenc power, 50 s to ensure that their own interests were separately

satisfied in extcrnal relacions, at the risk of compromising the effective defence of the common interests
of the community’ (para. 2).
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of this “functional’ notion of exclusivity the Coure concluded thar the competence
of the EC in che ficld of commercial policy was to be considered as exclusive.22

The scope of the EC commercial power was further expanded, first by shaping
the idea thar the presence of ancillary clauses in commercial agreements did not
affect the characterization of the agreement. ‘s means thac the power of the EC
under commercial policy may also extend to encompass provisions which, individu-
ally considered, would not fall within the EC trade competence, if their presence
is insteumental to the funcrioning of the agreement.2? This doctrine seemed co have
come to an end in Opinion 1/78,24 on the rubber agreement, where the ECJ failed
to consider as ancillary the provisions concerning che financing of the system of sta-
bilization set up by the agreement, and accepred that their tinancing by the Member
States entailed their participation o the agrcement, with che consequence thar the
agreement had to be concluded in mixed form.2s

A fortunate doctrine employed in order o cularge substantially the scope of che
EC forcign power was that of the evolutionary interpretation of cerrain notions of
the Treaty, in parcicular, the notion of commercial policy.26 Although mainly

#* This tuncdonal conceprion of exclusivity was applied, in it purity, only w che Gield of com-
mecial policy and was probably due o the will of the ECJ o deparc from che wording of Are. 113 in
consteuing the forcign power of the EC in the fickd of commercial policy. IF the ECI also adapred an
analogous definition in regard cw purely internal powers, the narure of a vase pare of the EC compeience
on the ineernal plane would be vanstormed accordingly.

* See again Opinion 1175, supiir n. 22, para. 2, whete one can read: ‘I is of licde importance that
the obligacions and Anancial burdens inherenc in the exccution of dhe agreement envisaged are borme
dircaly by the Member Staces. The “internal” and “execenal” measieres adopred by the Communiny
within the Frameworls of the common commercial policy do noc necessarily involve, in order o cnsure
thetr compacibilicy wich the teay, 1 nsfer w dhe institudons of the Comnunity of che obligations
and fimancial burdens whicli chey may involve: such nieastives are solel y concerned o substicuie tor the
unilaceral action of die Meber Seaees. in the field under consideracion, a comion activn based upon
uniforn principles on behail of che whele of the Community’. The Coure did not have many ocher
oceasions for using such a theary i erder 1o allneate comperence hetween the B2 and e Member
Seaees. Conversely, such a docrrine was amply wsed in order e allocate the 1C compeaence among the
variows Jegal bases provided For by rhe “treacy: See, For 4 clear indication, Case C-268/94. Portugins.
Republic v Corneil |1996) ECR 16177 and Opinion 2/00 “Careagena Protocol on Bimsalery’ [2001) LCP
19713,

1 See Qpinion V78, “intervacional Agreement on Naiaral Rabber’ [1979) 1CR 2871, 1 o
aceepeed thae the scope of the TC exrernal pawer extended 1o provisions of a treary haviug an accessory
chacacier, it would seem logical co conctude dhag, correspondingly, the Member Stares have no compe-
tence. However, this would encail e impossibilicy o predetermine the borders of rhe EC wompetence.
In a differenc perspective, it would nor seeim completely illogical o assume thar the competence of dhe
EC genecaved by che docerine of the ancillary clauses is nor exclusive. lndecd, the entise theory of the
ancillary clauses is noc among the mase dear in the Court's jurisprudence.

* Opinion U78, “laternational Agreement on Nutural Rubber, suprat . 24 paca, 64,

* Opinion 1/78, “Inrernational Agrecment on Narural Rubber', stpra . 24, para. 44, This pura-
graph reads: Tollowing the impulse given by UNCTAD o the development of this gpe of conwol ic
seenas thae it would no longer be possible o carry on any worthwhile conmon commencial policy it the
Conununicy were not in a posicion to avail iiseif’ also of more daborte means devised with a view o
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referred to in the field of trade, this doctrine was also applied silendy by the ECJ
in other fields.?” However, the expanding effect of this conception, which the Courrt
never explicitdy abandoned, was carefully delimited in the subsequent development
of the jurisprudence. In particular, in Opinion 1/94, the effects of that doctrine
were counter-balanced with the adoption of a strict approach to the scope of the
EC competence.28

In the original setting of the Treaty, the only other provision which expressly
assigned to the EC the power to conclude agreements was Article 310 (originally
Article 238). The EC made large use of this power, and concluded a number of
association agreements.?® Due to the presence of provisions which fell indisputably
within the competence of the Member States, these agreements have been concluded
in mixed form.

The nature and the scope of the power conferred to the EC by Article 310
remained, thus, largely undetermined. Article 310 does not assign new fields to the
competence of the EC and scems only to empower the EC to use the external com-
petence it already possesses under the Treaty in order to set up institutionalized
forms of cooperation with third States and with TO. Were it so, Article 310 could
not be viewed as a provision assigning to the EC new means of acrion, as rather as
one enlarging the gamur of the objectives for which the EC can make use of the
external powers of which it disposes under the Treaty.

The ECJ took, however, a different course. In Demirel, it was asked to determine
the scope of the respective competence of the EC and Member States under the
Association agreement with Turkey. The Court said: ‘Since the agreement in ques-
tion is an association agreement creating special, privileged links with a non-member
country which must, at least to a certain extent, take part in the community system,
article 238 must necessarily empower the Community to guarantee commitments
towards non-member countries in all the fields covered by the treaty’.30

furthering the development of international trade. It is therefore not possible to tay down, for article
113 of the EEC Treaty, an interpretation the effect of which would be to rescrict the comimon com-
mercial policy to the use of instruments intended to have an effect only on the uaditional aspeces of
external trade to the exclusion of more highly developed mechanisms such as appear in the agreement
envisaged. A “commercial policy” understood in that sense would be destined to become nugarory in
the course of time.’ Analogies can be drawn between chis argument and the argument unfolded by the

Courrt in Opinion 1/75 (seepra 1. 22) in order to determine the exclusive nature of the EC competence
under Arr. 113.

*" A good example is Case C-268/94, Portuguese Republic v Council, stipra n. 23, at para. 23, where
the Court found that human rights clauses could be covered by an evolutionary conception of the com-
petence of the EC in the field of development cooperation.

8 Opinion 1/94 "WTO’ [1994} ECR [-5267. See in particular paras. 43 ff and 59 ff,

* See P. Eeckhout, External Relations of the Exrapean Union, supra, n. 19, at 103,

30 Case 12186, Demirel v Stadr Schwitbisch Gmiind [1987] ECR 3719, para. 9. In the decisions,
the Coure went on to state: ‘Since freedom of movement for workers is, by victue of article 48 et seq. of
the EEC Treaty, onc of the ficlds covered by that Trcaty, it follows that commicments regarding freedom
of movement fall wichin the powers conferred on the Community by arricle 238." The construction of
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This conclusion entails clearly that Article 310 has the effect of attributing to the
EC fresh external powers. Indeed, using Article 310 as che legal basis of its action,
the EC is empowered to undertake obligations with third parties in all the fields
covered by the Treaty, to the extent chat they are necessary in order to set up an
association agreement. This means that the power of the EC under Article 310 is
co-extensive with all the arcas in which the Treary assigns competence to the EC.
The potentially intrusive effect of this new competence on the delicate balance of
power between the EC and the Member States can be hardly overshadowed. Indeed,
the conclusion of an association agreement in mixed form can be viewed as an exer-
cise of EC competence in regard to all the provisions included in thar agreement
which fall within the range of the actual or the potential competence of the EC.3!
Indeed, in Demirel the Court considered that provisions governing the treatment of
non-national workers, for which one could hacdly find ad hoc legal basis in the
Treaty, constituted in effect an exercise of the EC competence distinctly assigned to
ic by Article 310,

Over the years, starting with the Maastriche Treaty, new provisions have been
included in the Treaty which aim to bescow fresh powers on the Eutopean Community
in the field of external relations. With the notable exception of the competence in
the field of monetary policy?, in other fields the competence is explicicly labelled
as concurrent. This is the case with Articles 170, 174 and 181 EC, dealing respect-
ively with research and technological development, the environment and develop-
ment cooperation.

The implications of express concurrent competence in the field of external relations
are not entirely clear and the success of this formula is probably due to political
reasons. Beyond speculation, two kinds of consequences can be discerned. The first
is that the conclusion of agreements by the EC does not have pre-emptive effect.
In ocher words, the treaty-making power of the EC does not become exclusive even
after being exercised.3® Clearly, however, agreements concluded by the EC enjoy

Art. 238 as the legal basis of an instrumencal competence of the EC to include in associacion agreciments
provisions in all the fields covered by the Treaty opened the door to the comperence of the Court o
interpree those provisions.

1 Of course, the power of the EC to conclude association agreements cannot have, by itself, pre-
emptive cffect in regard o all the possible substantive provisions whiclh can potendially be included
therein. Thus, unil an association agreement is concluded, the Member States retain the substantive
competence that they possess incernally. It follows thar the presence in an association agreement con-
cluded in mixed form of provisions falling within an area of concurrent competence is not an element
pointing unequivocally to the competence of the EC,

#2 In this field, the external action of the EC is governed by specific wreary rules, which rise dis-
tinctive, and very complex, interpretacive issues which must remain outside che scope of the present
work. See, for all the extensive literature, J.-V. Louis, ‘Les relations extéricures de 'Union économique
et monéaaire’, in E. Cannizzaro (¢d.), The European Union as an Actor in International Relations, supra
19, ac 77.

# This marks off the express concureent power from the implied concurrent power, in accordance
wich Opinion 1/76. In the latcer case, as will be seen below, the actual exercise of the power has the
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primacy over all Member State legislation. This means that the Member States are
nonetheless precluded from concluding agreements whose effect would be to under-
take obligations inconsistent with the implementation of EC law. The nature and
content of this limitation, and the way it differs from the effect produced by implied
concurrent competence, will hopefully become clear in the following pages.

The second, and probably more important, effect lies in the fact that EC action
based on an express concurrent competence does not need further justification. In
particular, in order to conclude agreements in these fields the EC does not have to
demonstrate that the conclusion of agreement is necessary for achieving the object-
ives of the Treaty. This effect, which indeed did not emerge clearly from previous
cases, was ultimately upheld by the ECJ in Mox Planz.34

effect of transforming it from concurrent to exclusive, with the consequence thar the Member States
cannot conclude agreements affecting agreements already concluded by the EC. This effect does not
occur when an agreement is concluded under chose express provisions of the Treaty which give to the
EC the power to conclude agreements ‘without prejudice to Member States competence to negotiate in
international bodies and to conclude international agreements”. The without-prejudice clause seems to
refer to the possibility that an agreement concluded by the EC does not pre-empt the conclusion of
agreements by the Member States so long as they do not require the Member States 1o act inconsiscently
with cheir obligation to comply with the agreements concluded by the EC.

3 Judgment of 30 May 2006, Case C-459/03, Commission v United Kingdom, n.y.r. Paragraph 95
reads: “The Communicy can encer into agreements in the area of cnvironmental protection even if the
specific matcers covered by those agreements are nor yet, or are very partially, the subject of rules at com-
munity level, which, by reason of that fact, arc nor likely to be affected.” Although the Courr quotes in
support of this finding the authority of Opinion 2/00, supra n. 23, this reference does not seem fully
appropriate. Indeed, the reading of Opinion 2/00 does not leave the impression chat che scope of the
EC external power in the field of environmental protection is much different from that of the implied
powers. On 2 careful reading, it even scems doubeful thac the Coure in thac Opinion had identified che
power to conclude the Cartagena Convention on the express excernal power of the EC ro conclude agree-
ment in the field of environmental cooperation. The ambiguous wording of the relevant passage of the
Opinion (paras. 43-46) seem racher to indicare that the Convention was o be concluded on the basis
of the implied external power and, more precisely, on the basis of the power produced by the existence
of internal legislation in che field of the cuvironment. Indeed, in Opinion 2/00 the Courc was not asked
to determine the scope of the external competence in environmental mateers. The question concerned
the identification of the most appropriate legal basis for the conclusion of the Cartagena Convention.
In Mox Plant, the question was quite different, and concerned rather the identification of which entity,
the EC or the Member States, was the proper addressee of certain obligations in the field of che
environmental protection deriving from a mixed agreement: the UN Convention on the law of the sea.
Thus, the Court, once stated that the EC, ‘by becoming a party to the Convention, clected to exercise
its external competence in marters of environmental protection’ (paras. 96-97), concluded thar ‘ trans-
fer of areas of shared competence, in particular in regard to the prevention of marine pollution, rook
place within the framework of the Convention, and without any of the Community rules concerned
being affected, within the terms of the principle set out in the AETR judgment’ (para. 105). According
to the terms of the declaration of competence, such a rransfer was ‘subject to che existence of Communicy
rules, even though it is not necessary that those rules be affecced’ {para. 106). Thus, the Member States
rerained their competence only in arcas in which there were no Community rules (para. 107).
The conclusion of the judgment does not appear fully convincing. In particular, the wording of
the declaration of Community competence seems to indicate precisely thac in areas of shared compe-
tence the competence rests primarily with the Member States, unless Community internal rules existed

T ey
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Implied Powers

Although a strictly textual reading of the Treaty might give the impression that the
EC treaty-making power is limited to only some of the competences transferred to
it internally, that impression is quickly dispelled when one considers the momentous
development that has occurred by recourse to the implied powers doctrine. The
rationale of the development lies in the search for consistency between internal and
external action of the EC.

Although sometimes presented as a purely internal, constitutional doctrine, the
implied powers doctrine is, in the present context, based on the implicacions of the
sharing of competence on the external plane. The premise underlying it is the find-
ing that the Treaty did not establish the EC as a means for coordinating the inter-
national activities of the Member States but rather as a separate entity, endowed
with its own legal personality. The existence of a separate legal personality pleads in
favour of a symmetrical sharing of competence in order to avoid inconsistencies
berween the obligations deriving from the exercise of competence on the external
plane by one entity (ie a Member State) and the exercise of competence on the
internal plane by the other (the EC).35

The basic rationale of the existence of a ‘dormant foreign affairs clause’ under-
lying the system of the competence assigned to the EC is the need to ensure that
the Member States do not assume obligations with which they cannot comply due
to a previously enacted EC norm.36 Thus, the exercise of power on the internal plane
by the EC pre-empts the Member States from acting externally insofar as they might
otherwise incur obligations whose implementation could affect pre-existing EC
norm. The scope of the external competence of the EC depends not on the mere
existence of an internal competence but rather on its actual exercise. It is the

which could have been affected by the Convention. The incerpretation of the relevant passage of the
declaration by the Court seems to reverse that principle and to affiem instcad the opposite principle,
according to which, in the presence of Community rules, the Communiry must be presumed o have
excrcised its external competence, even if these rules are not affected by the Convention provisions. Be
that as it may, it emerges that, in the conceprion of the Court, the express power of the Community to
conclude environmenral agreements is quite independent from both the conditions which, alternarively,
justify che exercise of implied powers, ie from the existence of internal legistation likely to be affected
by the agreemene, under the ERTA doctrine; and che ‘necessity’ test, under the Opinion 1/76 doctrine.

35 See, in particular, paras. 12 fF. of the ERTA judgment, Case 22/70 Commission v Conncil [1971)
ECR 263.

36 One can wonder wherher the same logical argument, applied in the reverse sense, could not
support an implied power of the EC to assume obligacions which it has the power to abide by. For
example, this consideration could justify, contrary to the inding of the ECJ in Opinion 2/94, ‘Accession
by the Communities to the Convention for the Protection of Human Rights and Fundamental
Freedoms’ [1996] ECR 1-1759, the power of the EC to conclude treaties on human rights containing
obligations which the EC has the capacity to abide by or, respectively, to violate, through the exercise
of its internal competence. I developed this line of reasoning more ar length in my contribution ‘The
Scope of the EU Foreign Power’, in E. Cannizzaro (ed.), The European Union as an Actor in International
Relations, supra, n. 19.
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existence of an EC act that triggers the pre-emption of the ‘normative space’ on the A
excernal plane.3” So long as the EC’s internal competence is not exercised, there is

i
at the no need to pre-empt the Member States from concluding agreements whose imple- S
ed to . mentation does not affect pre-existing EC norms. o4
ntous This conclusion is politically wise. It would be unthinkable for the mere existence i
. The " of a concurrent competence, which could remain quiescent forever, to indefinitely
i and -' bar the external powers of the Member States. It is therefore not the abstract com- ._
| petence but its materialization which pre-empts the powers of the Member States. g
e, the The emphasis on the actual exercise of internal competence as the factor produ- 3
of the cing EC's treaty-making power pleads in favour of a certain symmetry between the
: find- internal and the external planes.
inter- The price to be paid for this is to make the scope of the EC external power very
lowed uncercain and likely to change in time. The instability of the legal basis of implied ity =
ads in external powers might even prevent a ‘perfect’ symmetry between internal and exter- 23
encies nal sphere from arising. Since it is only the exercise of the internal competence of S
ternal the EC which has pre-emptive effect,3® international obligations assumed by the S
m the Member States prior to the later enactment of EC norms might prove inconsistent &%
with these subsequently adopted norms. Thus, the possibility of inconsistency oo
inder- between the external comperence of the Mcmber States and the internal compe- b
¢ that tence of the EC remains and has not been completely swept away by the further =1 A
ly due developments of the jurisprudence, although the EC]J has recognized the existence L)
plane of an obligation for the Member States to avoid concluding treaties without cooper- 5
might ating or consulting with the EC if they concern fields in which the larter has o
ig EC manifested an intention to act.3? :
: mere Moreover, if the EC’s treaty-making power is to follow the contouss of the internal A
is the legislation, agrcements to be concluded may frequently fall only partly within the .
] competence of the EC and partly within the compcetence of the Member States. #
2 of the Such agreements thereforc require the participation of both. In other words, the 5
cinciple, need for the external power to follow the ‘sinuosity’ of the internal legislation renders 3
50 have more and more frequent the occurrence of mixity, an issue which only indirectly :
fons. Be ; . .
e affects the purpose of this study and which must therefore be left to one side.
natively, ] Although the early jurisprudence could give the impression that the pre-emptive
affected 3 effect was triggered by the existence of an actual conflict between internal EC acts
octrime. 3
111971] 37 See paras. 17 fF. of the ERTA judgment, stpra, 0. 35.
_ %% In the absence of internal rules, the EC can claim competence only if: its competence is exclu-
il sive (sce Opinion 2/91, ‘ILO Convention N. 170 Concerning the Usc of the Chemicals at Work’ [1993]
by. For s ECR 1-1061, para.8, where the Coure said thac the existence of an exclusive competence ‘arising from
SEan J it a Treaty provision excludes any competence on the parc of Member States which is concurrent with that
] ji of the Community, in the Community sphere and in rhe international sphere’); or the exercise of the
ntaining b external competence is necessary for the achievemear of che objectives of the treaty (sec the relevant pas-
axerdise S sages in Opinion 1/76, ‘Draft Agrcements Establishing a European Laying-Up Fund for Inland Wacerway
i “Tha ¥ [ Vessels’ [1977] ECR 741 and, more recently, in Opinion 1/94 supra n. 28).
dbisnal o {11 3 See recently Case C-433/03, Commission v Germany (2005] ECR 1-6985. The fegal basis and
e iy the limics of this obligation are pointed ou by AG Tizzano, at paras. 59 ff. of his Opinion.
v I
LR |
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and the Member States international engagements, the ECJ has gradually developed
a more nuanced concept of ‘potential interference’. According to this concepr,
Member States are pre-empted from undertaking engagements which, while not
necessarily involving a conflict with pre-existing EC acts, may nonetheless have the
effect of interfering in a variety of manners with the scope of those acts.4

The foreign affairs power impliedly conferred to the EC by the exercise of its
internal competence was from the origins conceived by the ECJ as exclusive. The
ERTA judgment made it clear that the enactment of internal rules has a pre-emptive
effect on the international power of the Member States.

However, the EC may have concurrent implied powers and may therefore con-
clude agreements, absent internal legislation, if their conclusion is necessary for the
achievement of the objectives of the EC Treaty. This occurs, presumably, when the
objectives of the Treaty cannot be achieved, or cannot be satisfactorily achieved,
through unilateral EC action and an international instrument is therefore necessary.
This principle was first established by the EC] in Opinion 1/76,4! and it was refined
in the Court’s subsequent case |aw.42

In principle, these two sets of external powers, deriving respectively from the
application of the ERTA doctrine and from the Opinion 1/76 doctrine, are distinc,
although they are based on analogous reasoning. To bestow on the EC exclusive

40 See the Open Skies judgments of 5 November 2005, (Cases C-466/98, C-467/98, C-468/98,
C-469/98, C-471/98, C-472/98, C-475/98, C-476/98, in particular paras. 108 ft of Case C-476/98,
Commission v Germany, [2002] ECR 1-9427) containing a restatement of the cases in which the internal
action of the EC has a pre-emprive effect on the treacy-making power of its Member States. In Open
Skies, the Court has substandially followed the Opinion of AG Tizzano, who also seems to foreshadow
subscquent developments in the case law (paras. 72 ff. of his Opinion). See below in the text and
accompanying footnotes.

In light of the foregoing discussion, it may be useful to highlight some differences between the
teaty-making powers of the EC and those of the EU. Since the doctrine of implied powers has been
developed in regard to the EC system, it cannot be applied to the EU, where Arts. 24 and 38 TEU confer
upon the EU a concurrent power to conclude treaties for the full range of its activities. This is an express
power, which does not depend ncither on the existence of an internal ace nor on the necessity test under
the Opinion 1/76 doctrine. Since this power has been bestowed independently of the existence of an
internal ac, it covers the full range of the EU's activities. Consequently, there is no need for an implied
powers doctrine in order to enlarge the scope of the EU’s treacy-making power. Conversely, the presence
of an internal EU act does not seem to preclude further external acrion by the Member States. Due to
the vagueness of content and scope of most EU acts, a pre-emption would otherwise have a dramatic
cffece on the capacity of the Member States to act as independent political actors in the international
arena. See Declaration n. 4, attached to the Amsterdam Treaty, which refers to Arts. 24 and 38 TEU as
provisions which do not entail a transfer of competence from the Member States to the EU. The wording
of the declaration does not seem fully proper, as onc could speculate abour whether the treaty-making
power constitutes an instrument or a competence. Be that as it may, the express provision of a power
to conclude treaties for the full range of the EU activities makes it superfluous to inquiry about the
existence of implied external powers in the TUE.

41 Opinion 1/76, supra n. 38, para. 4.

12 Opinion 1/94, supra n. 28 and Opinion 2/92, “Third Revised Decision of the OECD on
National Treatment’ [1995] ECR 1-521, para. 7.
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external power to the extent necessary to preserve the scope of the EC internal
legislation is not the same as bestowing on the EC a concurrent external power to
the extent necessary to pursue the objectives of the Treaty. However, there are cer-
tain overlaps. In particular, there are many sitarions in which the two doctrines
can be invoked alternatively as a basis for the Community’s external competence.
In those situations, trends in the case law seem to give priority to the application
of the ERTA doctrine. This led to a particularly narrow approach to the necessity
test under Opinion 1/76 and, conversely, to a broad application of ERTA.

Thus, in Opinion 1/94, the Court said that the need to conclude an agreement,
absent previous internal legislation, occurs only insofar as the objectives of the Treaty
are ‘inextricably linked to the conclusion of a Treaty’,43 and this restrictive approach
was maintained in the subsequent case law. 44

The restrictive approach adopted in regard to the necessity test stands out when
assessed against the recent development in the case law concerning the £RTA test.
This development culminated in Opinion 1/03, where the Court developed the idea
that the EC has exclusive external powers even if chese are not strictly necessary in
order to prevent an actual or a potential interference with common rules, if such
powers are exercised with a view to ensuring ‘a uniform and consistent application
of community rules and the proper functioning of the system which they establish
in order to preserve the effectiveness of community law’.45

This development thus seems to sever the link between external exclusive powers
and internal rules, on which the entire doctrine of the parallelism of competence
rested, and seems o embrace 2 new, much more extreme functional conception of
the EC external powers. According to this scheme, the Treaty prevents the Member
States from acting, and assigns exclusive powers to the EC, not only when there is
an incumbent risk of interference with actual or foreseeable common rules but also
in those cases in which the independent action of the Member States might jeop-
ardise the proper functioning of the Community system. The scope of the implied

external power of the EC thus extends to vast areas where the EC has only con-
current competence, and possibly also to areas where it has no competence at all,
if there is the danger that the conclusion of that agreement might even remotely
interfere with the functioning of internal rules. Absent any indication as to the kind
of interference required in order to trigger the pre-emptive effect, this amounts to
2 radical transformation of the scope and nature of the EC’s external competence.
It does not seem hazardous to conclude that this new functional conception tends
to merge together the two sets of implied external powers: the exclusive external

#3 Opinion 1/94, para. 86.

4 See the Open Skies judgments, and, in particular, Case C-476/98, mentioned above, n. 38, at
paras. 82 ff. For a thorough analysis of the difficulties surrounding the nccessity test, see the Opinion
of AG Tizzano, at paras. 51 fF,

4 Opinion 1/03 of 7 February 2006 on the ‘Competence of the Community to conclude the nesw
Lugano Convention on jurisdiction and the recognition and enforcement of judgments in civil and com-
mercial macters’, n.y.r., paras. 128 fF,
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powers, based on the £RTA doctrine and its progeny, and the concurrent powers,
based on the Opinion 1/76 doctrine.

So far, we have looked at the momentous process of expansion of the EC's foreign
power, which has substantially transformed the system of the external EC compe-
tence and which now tends to correspond symmetrically to its competences on the
internal plane. As seen above, the scope of the external competence might even be
broader than those held on the incernal plane by virtue of the doctrine of potential
interference, which might prove to extend significantly the boundaries of the EC
external power. The EC, in turn, has made ample use of this power, so as to enlarge
its influence in world affairs progressively. Nowadays, the EC is a member of a large
number of 10s, and is a party to important multilateral treaties related to jts
activities.

Although it somerimes operates at the borders of its competence, the EC’s inter-
national role is nevertheless severely impaired by its inability to assert icself as a
political actor. This is due to the limitation of the aims assigned to it by the EC
Treaty, which coincide substantially with those assigned to purely internal action.
The objectives assigned to the different EC policies only sporadically encompass
objectives of a political character, such as the protection of human rights in the
fields of development cooperation policy and economic, financial and technical
cooperation with third countries.®s However, with a few notable exceptions, the
external action of the EC is confined to the pursuit of economic or social object-
ives related to the functioning of the common marker.

The view has repeatedly been pur forward thar the EC can escape these narrow
aims and have recourse to a wider and even unlimited set of aims. This view,
expressed in particular in regard to the EC’s common commercial policy, was fed
initially with the idea that this comperence was to be seen as eminently instru-
mental. If one accepred this position, EC measures affecting, for any purpose what-
ever, the commercial flows between the EC and third Staces would have the nature
of trade measures and would fall under Article 133 EC, Nowhere has this position
been upheld by the ECJ. Some equivocal expressions, contained in a late jurispru-
dential pattern, might suggest that the scope of the commercial competence also
encompasses trade measures enacted for non trade-related purposes.®” However, this
stance seems simply aimed at upholding the competence of the EC to implement,
through commercial measures, political decisions taken at the political cooperation
level according to a scheme which was later embodied in the provisions of

16 Sce Articles 177(2) and 1BIA.(1), which, with identical wording, read: ‘Community policy in
this area shall contribute to the general objective of developing and consolidating democracy and the
rule of law, and to that of respecting human rights and fundamental freedoms’, See the decision of the
EC] in Case C-268/94, Poreuguese Republic v Council, supra, n. 23.

% As the Courr said in the Centro-com judgment, Case C-124/95, The Queen v HM Treasury and
Bank of England ex parte Centro-Com [1997) ECR 1-81, ‘the Member States cannot ereat national meas-
ures whose effece is to prevent or restrice the expore of certain products as falling outside the scope of
the common commercial policy on che ground that they have foreign and security objectives’ (para. 26).
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Wers, i' Article 301 EC.48 In any case, any possible doubt about the scope of the EC’s
; foreign power, and in particular about the possibility of construing the EC’s com-
reign petence to adopr trade measures so broadly as to include every measure affecting % ;
mpe- : international trade, even if it is not designed to ‘promote, facilitate or govern !
% Hhe trade’, has been swept away by Opinion 2/00.49 i
& b This should also dispel the idea thac functional and structural ties berween the '
ential EU and the EC make it possible for EC measures to pursue the aims of the Treaty 2t i
e EC | on European Union (TEU). Such an idea does not find support in the TEU, unless g it
arge one construes in very broad terms those vague provisions which call for coherence Bt
large and consistency between the action of the Union and that of its single parts.5° Those ' B
% it provisions suggest that consistency in the Unions external action is to be secured R * "
by the Institutions, who should avail themselves, in this regard, of the margin of B |
- manoeuvre left by the Treatics. Nowhere is it suggested thac this otherwise salucary e
fasa tesult can be achieved at the cost of setting aside specific provisions of the EC Treaty R
e EC which govern the conduct of the Institutions in that frame and determine che limits "Vh
o of their action. A further argument supporting this conclusion comes from the Linai
npass consideration of the very particular role assigned ro Article 301 EC in the system $ 3%
S of the relationship berween the EC and the EU. This provision sets up an excep- - q:v. -
saical tional procedure for the Member States to bypass the functional limics placed on , B
5: dhie the EC’s action and to use the substantive competence of the EC for achieving 2
bject- political aims. This provision would be superfluous if the EC could act on its behalf : S
in the pursuit of objectives of the TEU.
P lt is true (and some examples will also emerge from the following analysis) that e
view; ; certain actions undertaken by the Community do not fic squarely within the limits _ ‘ s
sl ; set up by the Treaty, and that, quite to the contrary, they show a cerrain readiness Lo
o to overcome these limits and to adapt the abstract principles to the needs of the sy
b : international reality. It is much more doubtful thac this flexible and casuistic
Natiire approach can be converted into a coherent and full-fledged legal doctrine aimed ac
isition
ispru- : 4 It is open w0 doubt whether, prior to the adoprion of Are. 301, the EC had competence to
cialso _ implement at community level a political decision raken by the Member States. A positive answer seems
. to be given by AG Jacobs in his Opinion in Case C-124/95, Centro-Com, supra n. 47. Sec para. 42 of
i, this the Opinion. For an overall study of thesc issues, sce A, Davl, Comuniti eurapee ¢ sanzioni economiche
‘m(flll', 3 internagionali (1993).
ration _ 42 The Court ruled our the possibilicy chat the Cartagena Protocol could be concluded on the basis
ms of of Art. 133 EC by vircue of its provisions concerning trade in living modified organisms (see Opinion
r 2/00, supra n. 23, paras. 35 ff). In the same vein, the Court concluded, in its judgment of 10 January
2006, Case C-94/03, Commission v Council, n.y.r., that the Rotterdam Convention on incernational trade
olicy in of hazardous chemicals and pesticides could not be concluded on the sole basis of Art. 133 EC.
and the R 3¢ Art. 3 TEU seates: “The Union shall be served by « single institutional framework which shall
1 of the : ensure the consistency and the concinuity of the activities carried our in order to attain its objectives
: while respecting and building upon the acquis communautaire.
ury and i ¥ The Union shall in particular ensure che consistency of its external activities as a whole in the con-
il meas- Z text of its external relations, security, economic and development policies. The Council and the
‘cope of '- Commission shall be responsible for ensuring such consistency and shall cooperate to this end. They
wa, 26). | E shall ensure the implementation of these policies, each in accordance with its respective powers.’
1
I
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overcoming the limits of the principle of conferral, which is still to be considered
as one of the cornerstones of the European legal system.

The existence of the EC's foreign power, running parallel with its internal com-
petence but bound to pursue objectives narrowly assigned to it by its Member States,
thus creates an unusual situation in the landscape of modern federalist structures:
thar of an entity possessing vast, unprecedented competence in cxternal relations,
substantially eroding its Member States sovereign powers, which is however inca-
pable of pursuing an open set of purposes in the international arena. The assignment
of external power to the EC has thus ‘dismembered’ the otherwise unitary foreign-
relations power of the Member States and has created a distince class of powers
which can be exercised only for integration purposes.>' I will refer to this process
as the ‘de-politicization’ of the EC’s external power.52

THE FOREIGN POLICY OF THE EU

This section will be devoted to a brief analysis of the nature and scope of the foreign
policy of the European Union, This policy has been conceived as derached from the
substantive EC policies and, in particular, from the EC’s excernal power. Yeu these
two fields interfere continuously and create a thick nerwork of legal relations. Once
again, it must be suessed that no attempt will be made to lay down a comprehen-
sive analysis of the CFSP; the legal regime applying to this field will be considered
only insofar as necessary t stress the lack of unity of the EU's foreign relations system.

To begin with, what is the CESP? From its name, it can reasonably be inferved
that it is a common policy; not so dissimilar from other common policies which,
in a different context, have been established by the EC ‘Treaty. However, stepping
beyond this racher misleading terminology, the CFSP is not a ‘policy’ in the same
sense as the others. The main difference lies in the fact that, unlike the vast majority
of the EC’s substantive policies, the CESP has no pre-derermined material content.

31 leis an open question whether these resiraines are purely iurernad resteains, which the Member
States are bound to observe only in their relations with the other Membee States and with the EC (bur
not vis-a-vis thicd States), or whether the transfer of powers to the EC created an objective situation in
which che Member States, when acting exrermally, cannot exercise powers thac have been transferred o
the EC. Sce G. Gaja, ‘Restraines Imposed by European Law on the Treaty-Muking Power of the Member
Seates’s in 1. Cameron and A. Simeoni {cds), Dealing with lutegration, vol. 11 Perspectives from Seiinars
on Curopean Law 1996-1998 (1998), 97; J. Klabbers, ‘Restraines on the Treaty-Making Powers of
Member States Deriving from EU Law: Towards a Framework for Analysis', in L. Cannizzaro (ed.), The
Enropean Unioir as an Actor in International Relations, stipie 0. 19, ac 151,

* Nowhete has the idex been suggesced thac the EC can enlarge the aims of its action by recourse
t0. as it weie, an ‘implied purposes’ doctrine. Iv was only in ¢he recent judgments of Kudi (Case
T-315/01, Yassin Abdullal Kadi v Council and Commission [2005), nyr) and Yasuf (Case 1-306/01,
Abined Ali Yiusuf ¢ Al Bavakaar International Forndation v Council and Commission [2005), n.y.t) char the
CFI advanced the idea that an interplay beeween Aris 301 and 307 of the EC Treaty can have che effece
of ealarging the aims (and means) of EC action. See paras. 196 1. of the Kadi judgment. For a more
derailed discussion of these decisions see below, n. 6.
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The scope of the EU’s foreign policy is defined by Arricle 11(1) of the TEU:

The Union shall define and implement 2 common foreign and security policy covering all
areas of foreign and security policy; the objectives of which shall be:

* to safeguard the common values, fundamenal interests, independence and integrity of

the Union in conformity with the principles of the United Nations Charter,

to strengthen the security of the Union in all ways,

* to preserve peace and strengthen international security, in accordance with the princi-
ples of the United Nations Charter, as well as the principles of the Helsinki Final Act
and the objectives of the Paris Charter, including those on external borders,

* to promote international cooperation,

* to develop and consolidate democracy and the rule of law, and respect for human rights
and fundamental freedoms.

As can be seen, this definition is strikingly tautological. As set forth by the intro-
ductory clause, the CFSP encompasses all actions which pursue the aims of the
CFSP. The CFSP is thus defined in purely functional terms, which is very rare in
the landscape of the competences transferred from the Member Stares. Portentially,
its scope is very wide, as it extends to all kinds of material conduct or acts inspired
by one of the objectives laid down in thac provision, and can interfere materially
with the other policies of the Union as well as those of the EC or of the Member
States. The aims of Article 11(1) are also very broadly worded. It would thus appear
to follow that the borders of this ‘policy’ are virtually unlimited.s3

However, upon closer inspection, this impression proves to be fallacious. Indeed,
although the TEU lays down only one limit to the scope of the CESP it is a very
potent one. Article 47 TEU reads:

Subjece to the provisions amending the Treaty establishing the European Economic Community
with a view to establishing the European Community, the Treaty establishing the European Coal
and Steel Community and the Treaty establishing the European Aromic Energy Communicy,
and to these final provisions, nothing in this Treaty shall affect the Treaties establishing the
European Communities or the subsequent Treaties and Acts modifying or supplementing them.

While chis provision has rarely been referred to explicitly in the jurisprudence of
the ECJ,54 its importance can hardly be understated. Ac first glance, this provision
seems to lay down a mere clause of subordination, in the classical sense in which

%3 Sce P Koutrakos, "Which Policy for Which Europe? The Emerging Security and Defence Policy
of the European Unior', in T. Tridimas, P Nebbia (eds), European Union Law for the Tivensy-first Censury.
Rethinking the New Legal Order, supra, n. 21, 273 at 278,

>4 See the two judgments of the ECJ, Case C-170/96, Commission v Conneil [1998) ECR 1-2763,
and recendly, Case C-176/03, Commission v Conneil [2005] ECR [-7879, concerning both the relation-
ship between actions conducted under the chird pillar and EC action. In regard to interference becween
CFSP and EC action, see the action brought on 21 February 2005 by the European Commission against
the Council of the European Union for annulment of Council Decision 2004/833/CFSP of 2 December
2004, implementing Joine Action 2002/589/CESP with a view to a EU contribution to ECOWAS in
the framework of the Moratorium on Small Arms and Light Weapons (Case C-91/05, Conmmission p
Council, Q] 2005 C115/ 10). See also the decision of the CFI in Case T-338/02 Segi and others v Conuncil
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this notion is understood under the international law of treaties. If that were the
case, inconsistency between obligations deriving from the TEU and obligations
deriving from the EC Treaty would be solved in favour of the latter.

However, the broad wording of this provision suggests a wider effect. The provision
does not refer only to the possibility of inconsistencies berween measures adopted
respectively under the two Treaties. Rather, it provides that the obligations deriving
from the TEU must not ‘affect’ the EC Treaty. There are good reasons to assume
that the term ‘affect’ must be understood in a broad sense, so as to prevent the EU
from entering the normative space assigned, even only potentially, to the EC.55 In
particular, the Member States, acting under the CFSP, cannot take measures which
the Community has the power to adopt. This view seems to have been upheld by
the ECJ, which has treated the mechanism of Article 47 (and of Article 29) TEU
as requiring an inquiry into whether the EC Treaty provides a proper legal basis for
a measure which was taken instead under the second or the third pillar, without
regard to the existence of an actual conflict between inconsistent provisions. Thus,
if the EC Treaty provides for an appropriate legal basis for a certain measure, it
would be illegal to adopr it under the TEU.

This jurisprudential pateern has two effects. First, it points ouc that it is not the
actual conflict with a pre-existing EC norm which makes a CESP measure illegal
buc the existence of a competence of the EC, regardless of its exclusive or concur-
rent character.3 Thus, it would be improper to draw any analogy between the effect
of Article 47 and the pre-emption of the Member States’ treaty-making powers
resulting from the transfer of powers to the EC.

{2004) ECR 11-1647, para. 41. An indirect application of the mechanism of Art. 47 can also be seen in
a jurisprudential pattern aimed at protecting the EC competence from incrusive action by Member States
taken on the basis of their competence in the field of forcign policy. The most clear example in thac
direction comes from the judgments of the Court of 17 Ocrober 1995 (Case C-83/94, Criminal pro-
ceedings against Leifer and others (1995] ECR 1-3231; Case C-70/94, Werner v Bundesrepublik
Dentschland [1995) ECR 1-3189) and of 14 January 1997 (Case C-124/95, The Queen v HM Treasury
and Bank of England ex parte Centro-Com, supra n. 47). See, recently, M.-G. Carbagnati Ketvel, ‘The
Jurisdiction of the European Court of Justice in Respect of the Common Forcign and Security Policy’,
55 The International and Comparative Law Quarterly (2005), 77 fF.

%% This not only means that the Member States are prevented from raking measures, through the
CFSR, which the EC has the power to take, bur also thar an act of CFSP cannor enlarge che scope of
the EC competence. An example of this lacter case is the improper use of Art. 308 o rake measures
aimed at the interruption or reduction of payments or movements of capital and of economic relations
with regard to individual persons not directly linked to the government of a third countey (sce, for
instance, Council Regulation (EC) No 1183/2005 of 18 July 2005, imposing cercain specific restrictive
measures directed against persons acting in violation of the arms embargo with regard o the Democratic
Republic of the Congo, OJ 2005 L 193/1).

*¢ At first sighe, it might not seem torally logical to prevent the Member States from adopting, col-
lectively chrough the CFSP, measures which they were fully entitled to adopt individually, if che com-
petence assigned ro the EC is concurrent and it has not been previously exercised. However, a CFSP act
is much more liable to prejudice the EC’s potential competence than measures adopted individually by
the Member States. Indecd, CFSP acts have a pre-cmptive effect on EC action which individual actions
of the Member States do not have.
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Second, it emerges from the ECJ's case law that the relevant element which triggers
the prohibitory effect of Article 47 is the content of a certain measure which has
been taken under the CFSP, and which instead could have been taken under one of
the substantive EC policies.5” The focus on the identity in contenc of the actual CESP
measure and a potential EC measure implies that Member States are not prevented
from raking CFSP measures for the full range of EC competences, provided that the
content of such measures is not susceptible of being the object of EC measures. This
means that the CFSP could interfere with a competence transferred to the EC in a
more subtle and nuanced way by, for example, soliciting the adoption of a certain
measure on the part of the EC, or discouraging the EC from acting. Alchough, in
a certain sense, this would ‘interfere’ with the EC’s action, the CESP measure could
not be said to ‘affect’ the EC's competence in a proper sense. This might be legally
explained on the basis of a systemic interpretation of the Treaties. Indeed, as nored
above, the objectives of the CFSP are broadly drafted so that they undoubtedly over-
lap with the objectives assigned to the EC. This makes it possible for the EU to
enact rules in the same fields assigned to the EC competence for the attainment of
the EU’s objectives, having care not to intrude substantively in the sphere of the
EC competences or to alter their scope. In other words, the adoption of CFSP acts
aimed at determining the political direction along which the EC can exercise its
competence seems to be entirely consistent with Article 47 TEU. All things con-
sidered, this conclusion appears to be an acceptable compromise between the need to
assign a guiding role to the CFSP in determining the aims of the EU’s external action,
on the one hand, and the need to protect the autonomy of the EC’s supranational
political process from the pervasive influence of the Member States, on the other.

However, with these notable exceptions, the main aim of Article 47 is that of
insulating the EC’s institutional and normative framework and of maincaining a
principle of mutual exclusivity with the CFSP. Therefore, in the fields covered by
the EC Treaty, the CFSP cannot have a substantive content which would otherwise
affect the competence assigned to the EC. Nor can it enact rules aimed at altering
the scope of the EC’s competence. The ‘de-politicization’ of the EC’s activities is
thus matched by the ‘de-materialization’ of those of the CFSP58

*7 A somewha restrictive reading of Art. 47 seems to have been embraced by the ECJ in its recent
judgment concerning the relationship beaween EC action and EU accion under the third pillar. In its
judgment of 13 September 2005 (Case C-176/03 Commission v Council, supra n. 54), in which the Cours
anpulled a framework decision on the protection of the environment chrough criminal law, which
allegedly affected the EC competence, the Cour stated: ‘It is therefore necessary to ascerrain whether
Articles 1 to 7 of the framework decision affect the powers of the Community under Ardcle 175 EC
inasmuch as those articles could, as the Commission maintains, have been adopsed on the basis of the
fast-mentioned provision." However, the Court did not exclude that even milder forms of interference
could fall within the scope of Art. 47.

38 This may raise, and in fact has raised, a serious negative conflict beoween activities carried out
respectively wirhin the EC and within the CFSB as both, for different reasons, can lack competence to
take action. In my view, this is the essence of the ECJ's holding in Centro-com (swpra n, 47), Leifer and
Werner (supra n, 54), where the Court found that ‘the Member States cannot treat national measures
whosc effect is to prevent or restrict the export of cerrain products as falling ourside the scope of the

TS DR PO BTN S




218 Enzo Cannizzare

INTERCONNECTING THE PILLARS: OVERLAPS BETWEEN
THE EXTERNAL RELATIONS SYSTEM AND THE
FOREIGN POLICY COMPETENCE

So far, 1 have tried to point out the elements which call for a strict distincrion berween
the EU’s external action and that of the EC. It is now useful to look at the elements
which go in the opposite direction and which in fact call for an interaction berween
these two spheres of European integration.

Indeed, in a model of strict separation between the CFSP and the EC compe-
tence, the contacts between foreign policy of the EU and the foreign power of the
EC would be infrequent and occasional. However, this is highly unrealistic.5® In the
contemporary world, foreign policy is not confined to the traditional instruments
of diplomacy and military might; quite to the contrary, it spills over its original
borders and tends to materialize, in a variety of ways, in acts having their own
substantive content.

Thus, although they are in principle independent, it is unavoidable for the CFSP
and the EC foreign power likewise to interact in a number of ways, in order to deal
with issues which do not fall in their entirety within the competence of either
entity.%° The set of possible practical situations is virtually unlimiced and includes
many ways in which the powers of the EU or the EC must be adjusted with each
other in order to comply with the variety of situations offered by the daily life of
international intercourse. Absent any instrument of coordination, with the notable
but isolated exception mentioned above of Article 301 EC,6! the interaction

common comumercial policy on the ground that they have foreign and sceurity objectives’. This finding
seems to indicate thar measures which substantively fall within the scope of the common commercial
policy cannot be taken by the Member States on the ground that the objective of such measures con-
cerns foreign policy or security. This can hardly be interpreted in the sense chac such measures can be
taken by the EC. Indeed, applying the rationale of the EC] case-law in a reverse manner, it seems plau-
sible to argue that measures having political objectives inconsistent with the objectives of the EC weaty
cannot be treated by the EC as falling outside the functional scope of the CFSP on the basis of cheir
substantive content.

59 Sec, among the many voices, E Dehousse, ‘La politique érrangére er de séeurité commune—
Lidentité européennc de sécuricé ec de défense’, in J.-V. Louis, M. Dony (cds.), Commentaire J. Mégret—
Le droit de la CE et de 'Union ewropéenne, Relations extérienres vol. 12, supra, n. 19, 439, ac 449; S. Griller,
B. Weidel, External Economic Relations and Foreign Policy in the Eurgpean Union, in Griller, B. Weidel
(eds), External Economic Relations and Foreign Policy in the European Union, supra n. 19, at 5; R.A. Wessel,
‘Fragmentation in the Governance of EU External Relations: Legal [nstitutional Dilemmas and the New
Consticutions for Europe’, supra n. 2, ac 123; . Koutrakos, ‘The Elusive Quest for Uniformity in EC
External Relacions’, 4 The Cambridge Yearbook of European Legal Studies (2002) 243; KC.N. Schefer, “The
Use of Trade Instruments in the Pursuit of Human Rights: European Foreign Policy’, in EM. Abbort,
C. Breining-Kaufinann, and I Cotter (eds), International Trade and Humman Rights: Foundations and
Concepual Issues (2006); C. Novi, La politica di sicurezza esterna dell Unione europea (2005).

& Sce E. Denza, The Intergovernmental Pillars of the Ewropean Union (2002); P. Gaueticr,
‘Horizontal Coherence and the Excernal Competences of the European Union’, 10 European Law Journal
(2004), 23; RA. Wessel, “The Inside Looking Ouc: Consistency and Delimitation in EU External
Relations', 37 CMLRev. (2000), 1135.

6t Notoriously, the ECJ, ruling after the entry into force of Arc. 301 EC, had implicidly validated
whart appeared to be an early (anticipatory) application of that provision. In the well-known judgment
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between these two sets of competences has been dealt with mainly through practical
arrangements.

The multifarious set of instruments and devices used in practice can be grouped
into two basic schemes. The first comprises the cases in which a distinct but inter-
related action by both encities is required. This can be referred to as the model of
coordination. A different scheme is one in which issues straddling over the compe-
tence of both entities are dealt wich by the action of just one of them, either the
EC or the EU. This latter scheme can be called the model of autonomy. Ultimately,
the entire dynamics of the EC/EU external action can be described as the tension
berween autonomy and coordination.

In the following pages I will attempt to provide some insight as to the modal-
ities of functioning of these two schemes, with a view to highlighting the tendency
toward unity in the EU foreign relations system.

Cooperation

First, there are cases in which a CFSP act has been employed in order to give guid-
ance to EC acts, which are therefore used in order to implement a legal framework
designed by the Member States acting through the EU. One can distinguish two
possible situations in which such a scheme has been employed. In the first, the CFSP
act is adopted in order to give guidance to the EC action in situations in which the
EC has competence to act on its own behalf. In such situations, the coordination
between EU and EC action is not legally necessary but is nevertheless politically
opportune in order to present the composite unit EU plus EC as a unicary entity.
CFSP acts often call for EC implementing action, and such acts either indicate
specific measures to be taken in regard to a certain issue or to a certain country, or,
more frequendy, they leave discretion to the EC as to the measures to be taken.62

of 30 July 1996 (Case C-84/95, Bosphorus v Minister for Transpors, Energy and Communications, Ireland
and the Attorney General [1996] ECR 1-3953, para. 13, the Court considered that, ‘Regulacion no. 990/93
of the Council gave effect to the decision of the Community and its Member Staces meeting within che
framework of political cooperation, to have recourse 1o a Community instrument co implement in che

Community certain aspects of the sancion against the Federal Republic of Yugoslavia by the Securicy
Council of the United Nations'.

€2 See, among other examples of the lateer type, 2006/304/CFSP, Joint Action of 10 April 2006
on the establishment of an EU Planning Team (EUPT Kosovo) regarding a possible EU crisis manage-
ment operation in the field of rule of law and possible other areas in Kosove, QO] 2006 L112/19;
2005/826/CFSP, Joint Action of 24 November 2005 on the establishment of an EU Police Advisory
Team (EUPAT) in the Former Yugoslav Republic of Macedonia (FYROM), O] 2005 L307/61;
2005/889/CFSP, Joint Action of 12 December 2005 on establishing a European Union Border Assistance
Mission for the Rafah Crossing Point (EU BAM Rafah), OJ 2005 1327/28; 2005/574/PESC, Joint
Action of 18 July 2005 on suppore for IAEA activities in the areas of nuclear security and verification
and in the framework of the implementation of the EU Strategy against Proliferation of Weapons of
Mass Desteuction, O] 2005 L193/44; 2005/557/ PESC, Joint Action of 18 July 2005 on the European
Union civilian-milicary supporting action to the African Union mission in the Darfur region of Sudan,
OJ 2005 L188/46; 2003/319/CFSP, Common Position of 8 May 2003 concerning European Union
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On some occasions, the CFSP was used to secure a coordination in the com-
bined action of the EC and of the Member States. A clear example of this way of
addressing sicuations of common concern through 2 coordinated action is given by
the response, by the EU, the EC and the Member States, to the cnactment by the
US of certain laws having extraterritorial effect. A CFSP act shaped the political
frame within which the Member States and the EC adopted the countermeasures
towards the US in their respective fields of competence. 53

It is worth stressing that, in this case, the CFSP act carefully abstained from incer-
fering with the scope of the EC competence. Indeed, both entities, the EC and the
Member States, were fully entitled to use their competence in order to respond to
unlawful conduct by the US in breach of its international prerogatives. What the
CFSP did was simply to lay down a comprehensive framework for the combined
action of the EC and the Member States. It thereby stressed the unity of the response
by the EU and the EC as a single ‘actor—obtained through a combined, yet
autonomous cxercise of the respective competence of each entity. Another, more
recent example, is Council Decision 2000/401/CFSP of 22 June 2000,54 concern-
ing the control of technical assistance related to certain military end-uses, which
established a common legal frame implemented by the EC and the Member States,
each acting within their own field of competence.63

support for the implementation of the Lusaka Ceasefire Agreement and the peace process in the
Democratic Republic of Congo (DRC), OJ 2003 L115/87; 1999/479/PESC, Common Position of 19
July 1999 concerning support for the popular consuleation of the East Timorese people, O 1999 L188/1;
98/735/PESC. Joint Action of 22 December 1998 in support of the democratic process in Nigeria, OJ
1998 L354/1. Examples of EU acts calling for more specific EC action might include 2000/420/PESC,
Common Position of 29 June 2000, concerning EU support for the OAU peace process berween Echiopia
and Eritrea, O 2000 L161/1; and 96/588/PLESC Joinc Acrion of Ist October 1996, on anti-personnel
landmines, O] 1996 L260/1.

63 See 96/G68/CFSP, Joint Action of 22 November 1996 adopred by the Council on the basis of
Art .3 and K.3 of the TEU concerning measures protecting againse the effects of the extra-rerritorial
application of legislation adopted by a third country, and actions based thereon or resulting therefrom,
0] 1996 1.309/7; and Council Regulation (EC) No 2271/96 of 22 November 1996 protecting aginst
the effects of the extra-terricorial application of legislation adopted by a third councry, and actions based
thercon or resulting therefrom, O 1996 L309/1. This is by no means an exceprional situation. For a
recenc example, see 2004/796/PESC Joine Action of 22 November 2004 for the support of the phys-
ical protection of a nuclear site in the Russian Federation, which expressly states in the preamble that,
‘[tJo ensure coherence of the European Union's external actions, its activities should ecake place in a coor-
dinated way with activities carricd our by the European Community and Member States’. It mighe be
worchwhile to add char the intent of this Joint Action to realize a common approach of che EC/EU 1o
that issue is also evidenced by Act. 6, para. 2 of the document, which indicates thac a failure by the
Russian Federation to comply with its obligations under the Agreement on Parenership and Cooperation
between che European Communities and their Member States and the Russian Federation may encail a
suspension of the project of assistance established by the Joint Action.

¢ OF 2000 L159/216.

6 For the EC, see Council Regulation (EC) No 1334/2000 setting up a Community regime for
the control of exports of dual-use items and technology, O 2000 L159/1, enacted on that same day.
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In a second category of situations, the CFSP has been used in order to call for
Community actions to be raken beyond the spectrum of the objectives assigned to
it by the EC Treaty. Since this turns ou to be a generalization (beyond the scenario
of sanctions) of the mechanism envisaged by Article 301, in which the EC action
is ‘curved’, bent to fit the needs of the CFSP, this variant of the cooperation model
can be more appropriately indicated by the term ‘subordination’.

As an example, it is worth mentioning the dual-use goods regime adopted in 199466
although subsequently repealed.7 That regime was based on the consideration that
neither the CFSP nor any of the substantive EC policies could possibly be deemed
to have the appropriate competence to set up a full-fledged legal regime for dual-
use goods. Under those circumstances, the regime was established by combining the
compertence of the two entities. The EC substantive competence was thus enlarged
in order to encompass a trade regime with the political goals of a CFSP decision.

Recently, this model was employed in the context of EU action against terror-
ism. In that context, certain CFSP acts provided for an act of the EC (namely, a
Regulation) to implement Security Council resolutions calling for actions against
individuals allegedly involved in terrorist acts,6s

8¢ See 94/942/CFSP Council Decision of 19 December 1994 on the Joint Action adopied by the
Council of the basis of Art, J.3 of the Treaty on European Union concerning the control of expors of
dual-use goods (O] 1994 L367/8); and Council Regulation (EC) No 3381/94 of 19 December 1994
setting up a Community regime for che control of exports of dual-use goods (O] 1994 L367/ 1)

“ Sce 2000/401/CFSP. Council Decision repealing Decision 94/942/CFSP on the Joint action
concerning the control of expores of dual-use 800ds, supra n. 64; and Regulation (EC) No 1334/2000,
supra, n. 65.

8 The legal basis for EC action can hardly be traced back to Arc. 301. Arcicle 301 bestows upon
the EC authority to sever economic ties with third Stases under the political umbrella provided by a
CFSP act. It is cherefore inappropriate to refer to that provision in order to adopt sanctioning measures
against individuals. Nor does Art. 308, read in conjunction with Arc. 301, add much in chis regard. To
the contrary, such an approach results in a vicious circle. Indeed, an action of the EC based on Ast, 301
consists of using means already at the EC's disposal for goals not assigned to it by the Treaty. Conversely,
an action based on Are. 308 consists of pursuing objectives assigned to the EC by the Treaty through
means of action not expressly conferred to it. Thus, to have recourse to a joint legal basis composed of
Arts 301 and 308 in order o justify a Community action whose means and goals are both outside che
scope of the Treary is essentially boot-strapping, For 2 mare complete critique of the CETs judgments
in Kadiand Yusuf, where just such an approach is taken, I refer to my study, “The Machiavellian Moment:
The UN Security Council and the Rule of Law', 3 Iuternational Organizations Law Review (2006), Forth-
coming. In practice, Art, 301 is frequently referred 1o, in conjunccion with Art, 308, as the legal basis
for the adoption of measures targeting individual persons not directly linked to the government of a
third country. For furcher examples, see Council Regulation (EC) No 305/2006 of 21 February 2006
imposing specific restrictive measures against certain persons suspected of involvement in the assassina-
tion of former Lebanese Prime Miniscer Rafiq Hariri, QJ 2006 L51/1; Council Regulation (EC) No
1183/2005 of 18 July 2005 imposing certain specific restrictive measures directed against persons act-
ing in violation of the arms embargo with regard o the Democratic Republic of the Congo, OJ 2005
L193/1; Council Regulation (EC) No 1184/2005 of 18 July 2005 imposing certain specific restrictive

measures directed against certain persons impeding the peace process and breaking international law in
the conflict in the Darfur region in Sudan, O] 2005 L193/9; Council Regulation (EC) No 560/2005
of 12 April 2005 imposing cerrain specific restrictive measures directed against cerrain persons and

e SR
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In more general terms, the idea of 2 dual approach to political issues touching
upon the EC competence has taken the form of ‘common strategies’ adopted by the
EU on the basis of Article 13 TEU.® Common strategies are CFSP acts designed
to promote an integrated approach in the relations between the EU, the EC and
the Member States and a third State. Although this approach presents practical
advantages, the legal nature of common strategies appears doubtful. Despite the call
for coherence and consistency of the Union's external action, there seems to be noth-
ing in the founding Treaties that gives formally to the Institutions authority to adopt
acts having cross-pillar effects.

Autonomy

If the first model tends to achieve unity through coordination, the second stresses
instead the capacity of one entity, the EC or the EU, to deal with complex issues
stretching its competence, at the cost of producing interference with the compe-
tence of the other. This second model therefore purports to achieve unity through
autonomy. It has been employed in situations very different with each other. The
EU tends to act alone, and to ‘drain’ the competence of the EC, in politically
sensitive issues where it is considered expedient to rely on intergovernmental deci-
sion-making mechanisms, for example to take advantage of the limited transparency
that characterizes the adoption of CFSP acts. For its part, the EC tends to act alone
in politically less sensitive fields.”® Strikingly, however, the Member States tend to
recognize an autonomous political role to the Community even for politically
sensitive issues if they are already the object of political consent shared by the
Member States and by the EU institutions.”!

entities in view of the siewarion in Cére d'Ivoire, Q] 2005 L95/1; and Council Regulation (EC)
No 1763/2004 of 11 October 2004 imposing certain restrictive measures in support of effective imple-
mentacion of the mandace of the International Criminal Tribunal for the former Yugoslavia (ICTY), O
2004 L315/14.

0 Sce 1999/414/CFSP Common Strategy of the European Union of 4 June 1999 on Russia (e]]
1999 L15711); 1999/877/CFSP European Council Common Strategy of 11 December 1999 on Ukraine
(O] 1999 L331/1); and 2000/458/CFSP Common Strategy of the European Council of 19 June 2000
on the Mediterranean region, Q] 2000 L183/5.

70 See K. E. Smith, Eurapean Union Foreign Policy in a Changing World (2003), ac 52 fF

71 See, for example, Council Regulation (EC) No 381/2001 of 26 February 2001 creating a rapid-
reaction mechanism, OJ L57 of 27 February 2001. This Regulation establishes a Rapid Reaction
Mechanism which ‘may be triggered when in the beneficiary countries concerned there occur situations
of crisis or emerging crisis, situations posing a threat to law and order, the security and safety of indi-
viduals, situations threatening to escalate into armed conflict or to descabilise the country and where
such sicuations are likely to jeopardise the beneficial effects of assistance and cooperation policies and
programmes, their cffectiveness and/or conditions for their proper implemensation’ (Art. 3); Council
Regulation No. (EC) 2666/2000 of 5 December 2000 on assistance for Albania, Bosnia and
Herzegovina, Croatia, the Federal Republic of Yugoslavia and the Former Yugoslav Republic of
Macedonia, OJ L306 of 7 December 2000; and the twin Council Regulations, (EC) No 975/1999 of
29 April 1999 and (EC) No 976/1999 of 29 April 1999, which lay down the requirements for the
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This long-standing practice has been dealt with by extensive literacure and I will
not dwell on it further.”2 None of the two entities seems to have raised serious objec-
tions to this creeping process of competence-adjusting, which witnesses a cerrain
mutual acquiescence, to the benefit of the entire EC/EU unit.

In the light of this consideration, it is worth noting that this scheme was also used
in order to reduce the otherwise complex procedures for dealing with cross-pillar
issues, which theoretically require action to be taken by all the entities involved,
and which have sometimes been dealt with in a more simple way, by assigning
competence to the principally compertent entity. A notable example is the Agreement
of 17 April 2002 concluded between the EU and Lebanon concerning cooperation
in the fight against terrorism.”? The agreement, concluded under Article 24 T EU,
contains provisions which also concern the first and third pillars. An example in the
opposite direction is the internal agreement by which the Member States agreed
that it was for the Council to decide, by way of majority voting, that a third State
had failed to abide by its obligations under Articles 96 and 97 of the Cotonou
Agreement, and further to decide to start consulcations and even to suspend parts
of the agreement.74 Article 3 of the Agreement makes clear tha this procedure also
applies in matters falling within the competence of the Member States.”s

A typical field in which the competence of the EU and the competence of
the supranational entity (in this case Euratom) overlap continuously is nuclear non-
proliferation. In this field, one can find numerous examples of actions undertaken
by one entity overlapping with the competence of the other.”6

implementation of development cooperation operations, and, respectively, the requirements for the
implementation of Community operations, other than those of development cooperation, which con-
tribute to the general objecrive of developing and consolidating democracy and the rule of faw and to
that of respecting human rights and fundamental freedoms (O] L 120 of 8 Mai 1999). Both Regulations
contain recitals according to which ‘it is necessary to ensure thac these operations are consistent with the
European Union's foreign policy as 2 whole, including the common foreign and security policy’. Sec below,
n. 78. The dual role of development aid measures is highlighred by C. Sandiso, Reforming European

Foreign Aid: Development Cooperation as an Element of Foreign Policy’, 7 European Foreign Affairs Review
(2002), 401.

72 See the thorough analysis of R. Baratra, ‘Overlaps between EC Competence and EU Foreign Policy
Activities', in E. Cannizzaro (cd.), The EU as an Actor in International Relations, supra, n. 19, ac 51.

73 The agreement, concluded in the form of an exchange of letcers, has never, o my knowledge,
been published in the OF.

74 Internal Agreement between the Representatives of the Governments of the Member Srates,
meeting within the Council, on measures to be taken and procedures to be followed for the imple-
mentation of the ACP-EC Parenership Agreement, OJ 2000 L317/376.

7% Article 3 reads: “The position of the Member Staces for the implementation of Articles 96 and
97 of the ACP-EC Agrecment shall, when that position concerns matters within their competence, be
adopred by the Council, acting in accordance with che procedure set out in the Annex. If the planned
measures concern matters falling within the competence of the Member States, the Council may also
act on the initiative of a Member State’,

7¢ See the Council Common Position 2001/869/CESP of 6 December 2001 on participation by
the EU in the Korean Peninsular Encrgy Development Organisation (KEDO), O] 2001 1325/1. For a
more comprehensive act on non-proliferation, see the European Security Stracegy, ‘A Secure Europe in

Ly,
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An example demonstrating the tolerance of the Member States for political action
undertaken by the EC, absent any CFSP act but nonetheless supported by a wide
political consent, is the creeping communitarization of human rights policy. In
particular, the inclusion of human rights and democracy clauses in bilateral and
mulrilateral agreements concluded by the Community with third Staces is striking,77
This tendency is even more remarkable in the measures taken by the EC in order
to promote and sustain political changes in Eastern Europe and presented as a first
step towards the establishment of a partnership with the countries involved.?8

a Berter Word' adopted on 12 December 2003 by the European Council. This Stracegy idencifies a
number of threats for the nexe decade, one of which is the proliferation of WMD. This strategy was
implemented by certain CFSP decisions. See Council Joint Action 2006/243/CFSP of 20 Macch 2006
on support for activitics of the Preparatory Commission of the Comprehensive Nuclear-Test-Ban Treaty
Organisation (CTBTQ) in cthe area of training and capacity building for verification and in the frame-
work of the implementation of the EU Strategy against Proliferation of Weapons of Mass Destruction
(O] 2006 L88/68); Council Joint Action 2005/574/CFESP of 18 July 2005 on support for IAEA acrivities
in the areas of nuclear security and verification and in the framework of the implementation of the EU
Strategy agninst Proliferation of Weapons of Mass Descruction (OJ 2005 1.193/44); Council Joine Action
2004/495/CFSP of 17 May 2004 on suppore for IAEA activities under its Nuclear Security Programme
and in the framework of the implemencation of the EU Strategy againse Proliferation of Weapons of
Mass Destruction (O) 2004 1.182/46).

In che opposite sense, sec 1999/25/Buratom Council Decision of 14 December 1998 (Q)
1999 1.7/31), which adopts a programme of actions relating to the eransporr of radioactive macerials,
safeguards and industrial cooperation with third councrics. This decision also established a regime of
export concrols related to the nuclear sector and corresponding in many respects to the dual-use goods
regime adopred under Regulation 1334/2000. This probably represents the best example of a ‘creeping
communitarization’ of issues which, although they fall substantively within the EC competence, are
politically sensicive and would normally be matters of prerogarive for the EU.

77 1 refer to my study, “The Scope of the EU Foreign Power. Is the EC Competent to Conclude
Agreements with Third States including Human Rights Clauses?”, in E. Cannizzaro (ed.), The European
Union us an Actor in International Relations, stipra n. 19, 297. Sce, among the most recent contributions,
L. Bartels, Human Rights Cama'iriomn’iry in the EU% international Agreements (2005); P Leino, ‘European
Universalism?~—The EU and Human Righs Conditionalicy’, 24 Yearbook of Enrapean Law (2005), 329;
1. Flawrison, Human Rights and World Trade Agreements: Using General Fxception Clauses to Protect Human
Rights (2005); C. Pippan, *The Rocky Road to Lurope: The EU’s Stabilisation and Association Process
for the Western Balkans and the Principles of Conditionality’, 9 European Forcign Affairs Review, (2004)
214; E. Paasivirta, ‘Human Righes, Diplomacy and Sanctions: Aspects to “Human Rights Clauses™ in
the External Agreements of the European Union', in J. Pecman, . Klabbers (eds), Nordic cosmopolitanism
(2003); K. E. Smith, Ewropean Union Foreign Policy in @ Changing Werld, supra, n. 70, ac 134 ff; PA.
Pillicu, La tutela dei divitei dell'womo e dei principi democratici nelle relazioni defla Comuniti ¢ dell Unione
europea (2003).

78 The pre-existing practice in this regard has been codified by Council Regulation (EC) No
533/2004 of 22 Masch 2004 on the establishiment of European partnerships in the framework of the
stabilization and associacion process, O] L86 of 24 March 2004, which was firse implemented by the
Council Decision of 14 June 2004 on the principles, prioritics and conditions contained in the European
Pavenership with Serbia and Montenegro including Kosovo, as defined by the United Nations Security
Council Resolution 1244 of 10 June 1999, OJ 1227 of 26 June 2004, It is worch noting that Regulation
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There have been other examples of EC measures inspited (in part or predomi-
nantly) by political aims. Here one can mention EC Regulation 2368/200279, which
prescribes effective controls over the international trade in rough diamonds in order
to prevent the trade in conflict diamonds from financing the efforts of rebel move-
ments in Sicrra Leone. The recitals make it clear that the Regulation also has the
objective of maintaining international peace and security and to protect human
rights, in spite of the absence of any CFSP decision.®0 The recently adopted Council
Regulation 1236/2005/EC constitutes the apex of this tendency.®! This Regulation
bans the import to, and export from, the EC territory of equipment that can only
be used for torture. Although import and export bans are typical measures used for
regulating trade, there is littde doubt that the only real motivation behind the
Regulation is the protection of human rights. As no strictly commercial reason could
possibly justify the adoption of such measures, it must be concluded that they fall
outside the commercial policy competence of the EC.#2 Nor had any CFSP act been
adopted with a view to calling for such a Regulation. Nevercheless, the Regulation

533 was based on Arc. 181a TEC, incorporared in the TEC by the Trcaty of Nice. This curiously worded
provision assigned to the Comimunity the competence to ‘catry out, within its spheres of comperence,
economic, financial and rechnical cooperation measures with third countries’ According to the express
terms of Arc. 181a, activicies undercaken under thac provision can concribute to the ‘general objective
of developing and consolidating democracy and the rule of law, and to the objective of respecting human
rights and fundamental freedoms’. Thus, in addition to its more specific competences, the Community
can now establish cooperation frameworks with third States, and in this context, can pursue objectives
having an undeniable political nacure such as the protection of democracy and human righss. Presumably,
this provision was added ro the TEC in order to complement the analogous provision of Art. 181, which,
having been established within the development cooperation competence, has a particulady narcow
scope. The interpretation of Arr. 181a raises a number of difficult issues concerning, in particular, the
relationship between the new competence and the other substantive comperences of the Treaty. In spite
of its apparently all-embracing natwre, there is a case to be made that, in principle, the new provision
must be relied upon as a basis of competence only where other substantive policies fall short, Indeed,
the ficse sentence of Art. 181a makes it clear tha priority must be given, in case of an overlap, o the
other provisions of the Treary. These issues will not be furcher discussed. Suffice it to say, for present
purposes, that Art. 181a seems ro codify strains of previous practice and thus rends to recognise a polit-

ical role in the international arena for the Communiy. albeit in limited ficlds, wichin a cercain degrec
of autonomy from its Members States.

72 Council Regulation (1IC) No 2368/2002 of 20 December 2002 implementing the Kimberley
Process certification scheme for the internacional rade in rough diamonds, O] 2002 1.358/28.

8 Sec in particular recital 4 and Annex | of the Regulation. For another example, sce Council
Decision 2004/520/EC of 14 June 2004 (OJ 2004 L.227/21), which provides that priorities and condi-
tions in the European Partership with Serbia and Montenegro including Kosovo are defined by the
United Narions Securicy Council Resolution 1244 of June 1999. This decision, based on Art. 181a EC,
refers to a UN Security Council Resolution, notwithstanding the absence of an CFSP act,

#! Council Regulation (EC) No 1236/2005 of 27 June 2005 concerning trade in cerrain goods
which could be used for capital punishment, torture or other cruel, inh
punishment, O] 2005 L200/1,

82 See Arts. 131-134 EC.

uman or degrading treatrment or
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is clearly in line with the political direction of the EUS3 and therefore enjoyed the
broad support of the Member States,#4

While the practice of the institutions has shown that a certain interconnection
between the pillars is unavoidable, it has certainly not succeeded in shaping a coherenc
legal doctrine. In the recent past, much attention has been devoted by the European

positions have been put forward, from those which recognize a unitary personalicy
applying to the composite entity of ‘EC plus EU’, to those maintaining that the
EC has its own legal personality but that the EU is not much more than a com-
mon agenc of its Member States, with a variety of intermediate positions along the
Spectrum separating the two extremes.

In this study I have deliberately abstained from taki ng 2 position in a dispute for
whose solution the fundamental elements are still, in my opinion, very uncertain.
What is certain is that the question of the legal personality of the EU can hardly
be resolved solely by interpreting the TEU’s provisions, which are very ambiguous
and do not lend support to either of the extreme positions just described. Only an
analysis of how the EC/EU’s powers have been concretely used can serve as an
appropriate basis for solving this vexed issue. While it is indeed my intention to
contribute to this analysis, the uncertainty of the results still makes me reluctant w0
draw definite conclusions.

The practice demonstrates 2 cercain inclination of the EU and the EC to present
themselves in the international arena as a unitary actor. This observation should lend
some support to the idea that we are in the presence of one and the same entity.8s
This strangely configured entity would not dispose of the panoply of powers and
prerogatives which are commonly referred to as the hallmark of statehood. Rather,
it is vested with enumerated powers, transferred, moreover, not to one and the same
unit, buc rather to two different ‘sub-units’, the EC and the EU, and in an apparently

%3 "The recitals to the Regulation (supra, n. 81) refer to Art. 6 TEU, which refers to human righes
as one of the polestars of the European construction, and furcher reference is made to the Guidelines to
the EU policy towards third countries on torture and other cruel, inhuman or degrading weacment or
punishmenc, approved by the European Council in 2001, and to the UN Human Rights Commission’s
Resolution on torture and other cruel, inhuman and degrading trcatment of 25 April 2001. However,
while thesc acts, appropriately considered, might constitute a mit to the EC action, it is doubeful thac
they could ever be invoked as a legal basis for the EC competence.

81 The ceeeping politicization of the external relations of the EC is highlighted by few coneribu-
tions. See T. de Wilde d’Estmael, 72 dimension politigue des relations economiques extérieures de la
Communanté etropéenne (1998); recently, see E Terpan, La politique drangére et de sécurité commume de
UUnion européenne (2003), ac 33 &

8 Sec, among the numerous contributions, A. Tizzano, ‘La personalitd internazionale dell'Unione
europea’, 3 1 diritto dell’Unione curopea (1998) 377, at 404; A. Tizzano, “The Foreign Relations Law of
the EU berween Supmmtiona.liiy and Intergovernmental Model’, in E. Cannizzaro (ed.), The European
Union as an Actor in International Relations, supra n. 19, 135, ac 142; A. Von Bogdandy, “The Legal Case
for Unity: The European Union as a Single Organization with a Single Legal Systen’, 36 CMLR (1999)
907; R. Wessel, The European Union’ Foreign and Security Policy. A Legal Iustitutional Perspective (1999)
at 315; and J. Kiabbers, ‘Presumprive Personality: The European Union in International Law’, in
M. Koskenniemi (ed.), International Law Aspects of the European Union (1998), ac 249,
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disorderly and inconsistent way. To the extent that these powers are exercised in
coordination in the daily practice of international relations, the EU appears to be
a unitary actor.86

To sum up briefly, the ‘road towards unity’ seems to be fraught with problem-
atic issues. However, this should not preclude, in absolute terms, the possibility of

interpreting the legal system erected by the founding Treaties in a coherent and
consistent way.

ON THE ROAD TOWARDS UNITY: THE NEW
CONSTITUTIONAL TREATY AND THE
EU’S EXTERNAL ACTION

In the previous pages I have examined the main tools used in the inter-institutional
practice to remedy the fragmentation of the external action inherent in the pillar-
ization of the European construction. In this section I proceed further and analyse
the provisions of the Constitutional Treaty aimed at establishing an external action
of the EU. As already pointed out, the significance of this analysis is nor merely
historical and cultural. Yet while the chances for the entry into force of the Treary
are very slim, it is worthwhile inspecting this first actempt at establishing 2 unicary
foreign relations system for the EU closely, with a view to determining its legal coher-
ence and political propriety. Consistently with the purpose of this contribution, my
analysis will focus on the substantive provisions of the Constitutional Treaty on the
EU’s external action, ie on those provisions which aim at grouping in a unitary legal
setting competences and objectives which are, in the present system, distinctively
assigned to the first or to the second pillar. In other words, I will look at those pro-
visions which aim to lay down a bridge between the various competences of the
Union in its external action and therefore to produce consistency through the nor-
mative dynamic. Little or no attention will be devoted to those provisions included
in the Constitutional Treaty which aim to establish a unitary institutional frame and
hence to produce consistency through the Union’s institutional action.8?

8 "Thar composite actor would thus have ac its

disposal cthe sum of the powers with which each
‘sub-unit’ was vested by the Member States,

plus those powers which it acquires by virtue of its inter-
national ‘acrorship’. Indeed, the process of determining che complex of powers and prerogatives which
the EC/EU wiclds internationally is not easy. In a differenc study, I suggested thac the breadth of che
international actorship of 2 certain entity vested with partial competence can be derermined through a
circular approach: the powers originally transferred o it by its constitucnt units generate the establish-
ment upon it of rights and prerogatives by the international legal order by virtue of its international per-
sonality, which entails, in turn, 2 corresponding enlargement of its incernal competence. See
E. Cannizzaro, ‘The Scope of the EU Foreign Power’, supra, n. 77, at 297. Yer, if one accepts the idea
that the international actorship of a certain entity tends to enlarge the sec of powers of which it disposes
by virtue of an internal transfer of competence, it docs not seem illogical to argue that the scope of the
international actorship of the composite entity EU/EC is in principle larger than the sum of powers and

prerogatives possessed individually by each sub-unir.

§7 See Editorial, “The CFSP under the EU Constitutional Treaty Issues of Depillarization’, 42
CMLR (2005), 325.
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The Main Features of the EU’s External Action

The provisions which establish the EU’s external action are extremely heterogencous.
Title V of the Constitutional Treaty regroups provisions concerning the CFSP of the
Union and provisions concerning powers having an external impact which are, under
the current system, assigned to the EC.38 These two sets of provisions are keprt together
by norms which tend to establish a coordination between them. The resule is an
impressive number of provisions, many of which reproduce provisions already
included in the TEU and the EC Treaty. Instead of passing to an analytical review of
each individual provision, it seems more appropriate to illustrate the main features
and the possible functioning of the new system. To that end, an analysis of the pro-
visions which tend to ensure a coordination between the different policies is in order.

The first issue concerns the nature of the Union’s external action. Even at a first
reading, it is apparent that it is not a new policy bur rather an attempt at regroup-
ing and coordinating the exercise of a number of other autonomous policies, which
therefore maintain their own nature and scope, and whose common hallmark is
their external impact. This conclusion emerges cleacly from Articles I-12 and 1-16
of the Constitutional Treaty (CT).

A further question concerns the rationale for the inclusion or, respectively, exclusion
of certain policies from the Union’s external action. The answer is not as simple as
it seems. One’s first impression might be that the criterion for this relates to the
possible cffects of a certain policy on the external plane. However, since virtually
all the substantive policies of the EU might have an external effect, the distinctive
factor should lie in the main effect that a certain policy is designed to produce.
Even from this perspective, however, the exclusion of policies such as border con-
trol, asylum and immigration, or environmental policy, which have a strong or even
intrinsic external component, remains difficult to explain.®® Moreover, it is hard to
understand why Article 111-292(3) CT extends the external action regime to the
external aspects of other policies only as regards paragraphs (1) and (2) of that
Article and not also, for example, as regards the application of other provisions,

8 In the new Title V also provisions concerning the process of conclusion of agreements have
been included, whose interpretation is not easy and whose coordination with other provisions included
in the same ritle appears problematic. See B. de Wicte, ‘The Consritutional Law of External Relations’,
supra, n. 3.

#2 This mysterious plot thickens if one considers that environmental protection was in fact included
among the aims of the external action enshrined in Act, 111-292 CT. Nor is the decision as to the inclu-
sion or exclusion of a cerrain policy in, or, respectively. from the external action without practical con-
sequence. Indeed, Arc. [11-292(3) CT indicates thac the legal regime of the external action applies to all
other policies in their external aspeces. However, it is highly controversial to determine precisely what
are the ‘external aspects’ of a policy. Although the wording of this curious provision seems to allude to
the conclusion of agreements, this would render the provision almost mcaningless, as the conclusion of
agreements is in fact governed by Arc. 111-325 CT, which is part of the external action. A different inter-
pretation, according to which all aspects of a given policy having an external impact would be included
in the external action regime, seems excecdingly broad since numerous actions undertaken under various
policics might well have an external impact.
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including, for example, the application of Article 111-293 CT, which empowers the
European Council to determine the Union’s strategic interests and objectives.

CFSP and Substantive Policies as Part of a Unitary EU Foreign Affairs
Power: Autonomy Versus Co-ordination

The case for autonomy

The main subscantive novelty introduced by the Constitutional Treaty is the
establishment of a commeon set of aims. In particular, Article [11-292 merges, in 2
single provision, the objectives previously assigned to the CESP with others currently
assigned to EC policies, The effect of a common ser of 3ims is to enable the EUJ
external action to pursue simultaneously a plurality of objectives, some of which are

constitute the EU’s external action, Article 11-292 CT subverts i
ferral, which requires that individual policies pursue the objectives distincrively
assigned to each of them.

Is it then to be concluded that, in the System set up by the Constitutional Treaty,
the principle of conferral is definitively abandoned in favour of a system of ‘inter-
changeability’ berween the aims and means of the foreign power? There is 4 case to

respond. For example, Article 111-314 lays down the obj
t the common commercial policy. It would therefore be illogical to construe these
tWwo sets of provisions, containing respectively general and specific objectives, as
clashing with each other, I¢ seems more reasonable to argue thar boh have a bind-
ing effect and that, consequently, commercial measures of the Union must simul-
taneously conform to both, Thus, while the EU must take into account the poliical
objectives of the Constirutional Treaty in
ts more doubtful thac j¢ could adopt commercial measures |
political aims, not adequately supported by commercial considerations.

Another argument pointing toward a moderate interpretation of Article [11-292
is the consideration that, if under the new system, individual EU substantive pol-
icies could pursue purely political aims, the very raison d'étre of the CESP would
be seriously jeopardized. In other words, there would be igele sense in establishing a
complex machinery (based, fmorcover, on the common consent of the Member States)
for adopting a stance on foreign policy if the EU, through its substantive policies
and through a supranational method, could circumvent that machinery acting on
its own initiative, The maintenance of a CESP i parallel with other substantive

policies can have no other meaning than to confirm and reinforce the primacy of

the Member States on the political dimension of European integration.
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The conclusion to be drawn from these considerations is that the establishment
of a common set of aims in Article 111-292 has the effect of enlarging the set of
objectives of the EU substantive policies, without however making them completely
interchangeable with those of the CESP

The case for subordination

If EU substantive policies are not conceived in the Constitutional Treaty as a
substicute for che CFSP, and if instead the Treaty maintains a dual approach to the
foreign power, questions arise as to their mutual relationship. In the new regime,
one can certainly find elements suggesting a cerrain priority accorded to the CFSP
to the detriment of the substantive policies, or, as it were, to the intergovern-
mental over the supranational dimension. An elemenc in that direction is Article
I11-293(1), which provides for European decisions identifying the strategic interests
and objectives of the Union. According to this provision, such decisions spell out
the aims of Article I11-292 in regard to a particular country or region (although
they may also be more ‘thematic’ in approach) and establish an integrated frame for
the harmonious and co-ordinated action developed by CFSP acts and by other
substantive acts.

Thus, the Constitutional Treaty replaces the common strategies with a new kind
of normative instrument which is truly ‘cross-pillar’ and which may provide guidance
to all the activities undertaken by rhe Union in its external action. Article 11-293(1),
third paragraph, provides that the strategic interests and objectives of the Union are
to be adopted under the arrangements laid down for each area. Therefore, if they
include a foreign policy aspect, they must be adopted using the decision-making
procedure established for the CFSP and are ctherefore subject ro the intergovern-
mental voting procedure established for that policy. A hietarchy is thereby impli-
citly established between the CFSP and other external policies of the Constitutional
Treaty. This normative hierarchy has important institutional im plications, as it puts
the supranational institutions under the direction and control of the intergovern-
mental decision-making mechanisms.?°

Neither Autonomy Nor Subordination. A New, Creeping Pillarization?

In an integrated system that merges the CESP and other external policies, there
should be no room for a clause such as the one laid down in the current system by

90 I the existence of chis framework act serves the aim of coordinating the CFSP and the substan-
tive policies so that the former has the power to give impetus and direction to the latcer, it would never-
theless be a large step to think chat the absence of chis political umbrella prevents substantive EU policies
from autonomously pursuing the aims of Arc. 111-292. In che provisions which laid down the legal regime
of individual policies included in Tide V CT, it is stated that these policies must be conducted ‘in che
context of the principles and objectives of the Union's external action’ lzid down by Arc. 111292 (see, for
example, Art. 315, para. 1). Thus, a political intermediation becwcen the EU subseantive policies and the
political aims of the “Treaty may be opportune, but it does not scem altogether necessary.
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Article 47 TEU. However, the Constitutional Treaty contains a provision which
indeed corresponds, with some significant change, to thar Article. Ironically, this
may in turn reintroduce the pillarization of the system, the abandonment of which
was among the main aims of the Constitutional Treaty.

In order to explain this point, a brief analysis of the funcrion discharged by Article
47 in the present system is in order. In the present, three-pillar system, the func-
tion of Article 47 is to ‘protect’ the EC policies from intrusion by a CESP act. The
provision has a unilateral structure insofar as it protects EC policies vis-a-vis the
CFSP but not vice versa. At the present stage, this seems o be perfectly logical.
There is a strong case for protecting the EC policies from the interference of the
CFSP, a policy which is defined, as noted above, in purely functional terms. By con-
trast, there is no need to protect the CFSP from interference by the EC policies,
precisely because these policies, as already pointed out, may only pursue the aims
specifically assigned to them by the EC Treaty and are stricely excluded from pur-
suing the political aims assigned to the CFSP Thus, the CESP is sufficiendy
‘shielded’ by the principle of conferral contained in the EC Treaty.

The establishment of a new, in tegrated normative system, and the merging of the
tWo pre-existing systems, might raise the need to shield the CFSP from possible
interference by substantive policies. This in curn would entail, one might conclude,
the need to bi-lateralize the saving clause, which now, with a unilateral structure, is
contained in Article 47 TEU. In this respect, Article 111-322 would simply consti-
tute an updated version of such a clause.

However, this conclusion would be simplistic, to say the least. A quick observa-
tion may reveal that, far from constituting an innocuous operation of adapting the
pre-existing regime to the needs of new integrated system, the provision of Article
I11-322 represents the most vivid illustration of the difficulty of dismantling the

sion-making procedures.

Protecting the Union’s substancive policies from interference by the CFSP is tech-
nically possible, and indeed necessary to preserve the acquis communitaire. Since the
scope of these policies is determined by reference to a material field, this aim is eas-
ily achieved by prohibiting CFSP measures from en tering that field. This is, as seen
above, the role of Article 47 TEU.

The inverse operation is more problematic. As the scope of the CFSP s deter-
mined by recourse not to a marerial field but only functionally, by reference to the
objectives pursued by a certain measure, the only way to prevenr substantive pol-
icies from interfering with the CESP is to prohibit these policies from pursuing

political objectives and to reserve the pursuic of these objectives to the CESP
Under the current regime, this function is discharged by the principle of confer-
ral, without need for an express clause. Yet the novelty of the Constitutional Treaty
resides in the establishment of a common ser of aims assigned to the external action,
Such a system implies that, in order to work properly, all the policies forming the
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external action must be able to pursue the common aims laid down by Article 111-292,
This effect would clearly be impaired if, by virtue of Article I11-322, the Union’s
substantive policies could not intrude into the realm of the CFSP Due to the purely
functional nature of the CFSP, this prohibition would necessarily prevent the sub-
stantive policies from pursuing political objectives. In other words, as noted earlier,
the undesired bur inevitable effect of Article I11-322 would be to re-erect the nor-
mative barrier berween the CFSP and the substantive policies corresponding ro the
pillar structure that the Constitutional Treaty was meant to overcome.

The logical difficulty encountered in seeking a consistent construction to this
strangely worded provision must nort of course be overemphasized. There are cer-
tainly many possible interpretations which could avoid this patent contradiction and
could soothe the impression of a new, creeping pillarization. However, in my view
the foregoing discussion shows clearly just how tortuous the road toward unity is
in the Union’s foreign relations power.

CONCLUDING REMARKS: THE ASPIRATION TOWARD
UNITY AND THE PERSISTENCE OF FRAGMENTATION
IN THE EUROPEAN FOREIGN AFFAIRS POWER

At the outset, the question at the heart of this chapter is: ‘Is there a unitary European
foreign affairs power?’ Or, put differently, can the various powers and prerogatives
assigned to the different EU sub-units be composed in 2 legally unicary frame, or
must we resign ourselves to having a multifarious gaggle of distinct powers and com-
petences on the external plane, each detached from the others, which cannot be
integrated within a single, comprehensive international ‘actorship’?

In the preceding sections, an analysis was thercfore undertaken with a view to
answering that question. However, this analysis unfolded across a perilous path,
fraught with rechnicalities making it easy to lose the thread thar should give guid-
ance 1o it. At the end of that path, one may be left with a sense of dissatisfaction
and with the acute impression that no clear-cut answer can be given.

In particular, 2 tendency can be discerned to overcome the current state of
fragmentation, and to ensure a coordinated exercise of the various powess assigned
respectively to the EC and to the EU. Whereas in most cases such coordination is
achieved at the expense of the Community pillar—as it entails superimposing the inter-
governmental clements of the CFSP over the supranational clements of the EC—there
are notable exceptions pointing in a different direction. From the institutional prac-
tice, some cases have emerged in which the EC has wandered beyond the limits to its
action and adopted acts and policies having a clear political impact on the international
arena. Indeed, ac times the sole purpose of these acts and policies has been political.

The aspiration toward unity, which echoes in practice, makes abundantly clear
the shortcoming inherent in the fragmentation of the European foreign relations
system and creates a strong need for the creation of a new, integrated system of
external action. This is essentially the conceptual ground on which the idea of an
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integrated external action rook shape, and chis finally materialized in Ticle V of
the Constitutional Treaty. However, the analysis above has demonstrated the
precariousness of the logic of the new system, which sought—unsuccessfully, in my
view—to reconcile the need to artribute a political role to the supranational institu-
tions with the strong will of the Member States to maincain their leading role in
shaping the main lines of the European foreign policy. The many technical flaws of
the system constitute the reflex, in legal terms, of the incapacity to balance these two
incoherent objectives; to create a new integrated system while leaving the decision-
making processes and the insticutional features of the pre-existing ones untouched.
Indeed, the need to sustain the European integration at two differenc paces, one
supranational and one intergovernmental, ultimately splits the external power into
tWo parts, one political and one substantive. This essentially excludes unity and
coherence in the foreign affairs power. The opposite path, the re-establishment of
a unitary power, can be pursued via one of two alternacives: cither to acknowledge
the leading role of the CFSR, to the detriment of the autonomy of the supranational
dimension, or to acknowledge the autonomy of the EU’s subscantive policies in
pussuing foreign policy objectives. Given the lack of 2 iz media between these two
paths, the attempt of the Constitutional Treaty to set up an integrated external
action for the EU seems to have been doomed to failure.

Thus, the analysis of the previous pages seems to offer some tentative results,
which could be summarized as follows:

(@) The first conclusion concerns the difficulty of coordinating the excernal
dimension of European economic integration, which logically and practi-
cally should be linked to the EC, with international political action, over
which the Member States are keen to maintain control. This imbalance
creates a clear asymmetry in the EU’s foreign relations power, derivi ng basic-
ally from the fact that it is one thing to allocate competence on the internal
plane between the EC and the EU, buc that distributing between these
entities the capacity to handle complex international issues is quite another
matter. The ‘impossible symmetry’ between an entity’s intcrnal powers and
its international powers, or rather the imperfect correspondence berween
the internal personality and inernational actorship of cntities sharing
powers and competence, is at the origin of the fragmentacion of the legal
system of the European foreign relations power.

(b) A sccond observation is that the drafters of the Constitutional Treaty were
well aware of the problem just described. However, they sought to resolve
this problem with the aid of the wrong utensils. As stated above, in order
to remedy the lack of coordination in the international action of the EU
and the EC, a previous determination of the nature and scope of the inter-
national actorship of the EC seems to be inescapable. Is the EC an entity
which has the power to deal with politically sensitive issues using its com-
petence and its supranational decision-making processes, or must it instead
act, when political issues are at stake, only under the direction and control
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(c)

of its Member States? 1f a solution is to be found, the ship of the European
integration must pass through the treacherous narrow waters between these
two contradictory models, as in the legend of the two monsrers at the strai
of Messina, Scylla and Carybdis. However, the reading of the provisions
on the EU’s external action included in the Constitutional Treaty do not
make it possible to untie chis knot. They swing, with no apparent ration-
ale, from cooperation ro autonomy and betray a failure to reach any res-
olute decision in favour of one of the two models. In the end, the objective
of de-pillarizing the Union's external action seems far from being atrained.
The difficulty of finding a proper solution through an adjustment of the
normative process of the EU leads one 1o shift the course of che rescarch
and to ask whether a solution might not be found in the institucional prac-
tice. This hope is based on the fact that developments on the ground have
often helped to work out feasible solutions to practical problems that could
not adequately be solved through strictly legal techniques. Indeed, a global
reading of the practice leaves the impression that, beyond the paralysing
theoretical problems, a solution based on mutual understanding and
tolerance has already taken place. This is based, on the one hand, on the
acceptance that, with respect to certain issucs in which political consent
among the Member States and the European institucions is discernible, che
EC feels confident to act as an autonomous political actor, even beyond
the strice limits of the principle of conferral. For their part, the Member
States exhibit a certain acquiescence to this expansion and tend to recog-
nize the EC as a political actor, at least for low-level polirical issues.
Conversely, where highly sensitive policical issues arc at stake, the EC seeis
to aceepe the EU giving guidance to its action not only by laying down
general guidelines buc also specific directives in the full spectrum of ies
competence. By gauging the effect of the basic principles which govern the
interplay berween supranational and intergovernmental action, the EU has
been able to assert iwself, in several sicuations, as a unitary political actor.

Among the virtues of practice there is the ability to adapr, on a case-by-case basis,
the legal reality to the political reality, and hence the ability to find flexible solutions
that cannot be expressed in ‘hard’ rules. A coordination based on murtual political

arrangements and on a day-to-day search for the best practical solution can make
it possible to work around the /mpasse created by the m ulti-speed pace of Curopean

integracion. If there is a sense of dissatisfaction prompred by such a solution—which
is the farthest thing from a coherent legal doctrine—this might be assuaged to some
degree by the observation thac the process of European integration has accuscomed
us to solutions which are at odds with the waditional premise of the coherence of
legal orders, a premise which increasingly appears to be the myth of a bygone exz.
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